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1.
In its decision dated April 18, 2002 the honorable Court asked the Respondents to state their position in writing on three questions:

“(a) According to the legal characterization acceptable to them, which branch of law applies in the present issue before us (law of war, law of armed conflict “short of war”, or any other characterization)?

(b) Which rules of “internal” Israeli law apply in the present case (if any)? Which rules of international law effective in Israel apply in the present case? What is the content of such rules in all matters relating to the issue referred to in the present Petition? What is the yardstick for distinguishing between permitted and prohibited activities?

(c) What is the relationship between “internal” Israeli law and international law applying in the present case? Are these two branches of law compatible with each other?”

2.
The Respondents hereby respectfully submit their responses to the above questions.


However, first and foremost, and prior to commencing their substantive argument, the Respondents wish to make two preliminary comments:

First – since these questions posed by the honorable Court concern a whole series of more complex issues, both in international law and in Israeli internal law, the Respondents chose to focus in this document on the issues directly relating to the subject matter of the Petition. Other issues (tangential or secondary) which would have been discussed in depth had this been an academic paper, although mentioned where necessary in this document within their context, are for practical reasons not discussed at length.

In the light of this, the Respondents reserve the right to add, expand and elaborate on these issues, wherever necessary.

Second – for the sake of preventing any duplication, the Respondents have no intention of repeating in this document the entire contents of the State’s Notice dated March 20, 2002 given in response to this Petition. In those instances where it is absolutely necessary to repeat explanations to questions already discussed in the Notice of the State, in order to respond to the questions of the Court, this will obviously be done. However, this will not make superfluous or invalidate any arguments which were raised within the framework of the State’s Notice and which there was no need to explain further within this document.

3.
For the sake of convenience, this document will be divided into three Sections:

A.
The branches of international law applying in the present case;

B.
The rules of internal Israeli law applying in the present case and the absorption of rules from international law into Israeli law;

C.
The substantive provisions of the “law of warfare” applying in the present case.

The Sections and their sub-Sections are set forth in the following table of contents.
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Section A: Branches of International Law Applying in the Present Case
4.
The first question which the Respondents intend to explain is which branches of international law are pertinent to the present situation, in general, and to IDF activities in the areas of Judea, Samaria and the Gaza Strip and the policy of “targeted killing” in particular? (Question (a) in the decision of the honorable Court).

5.
In order to be able to respond to this question, reference must be made to a preliminary question, which is - what is the exact definition of the “present situation” in which the State of Israel finds itself, which is relevant to the present context.

6.
This question involves a mixture of questions of fact, policy and law and it is impossible to find an isolated answer in any one sphere. We will therefore refer to each of the above aspects.

Definition of Present Situation
Factual Position
7.
For over two years now the State of Israel has been in the midst of a relentless, continual and murderous succession of terrorist attacks directed against Israelis everywhere, with no distinction between soldiers and civilians, or between men, women and children. During this present wave of terrorist attacks, since the end of September 2000, 724 Israelis have been killed and another 5,062 Israelis have been injured.

8.
Terrorist attacks occur both in the territories of Judea, Samaria and the Gaza Strip (hereinafter: the “Territories”) and in the State of Israel proper. They are directed against civilian centers, shopping centers and markets as well as against bases and installations of the security forces.

9.
Terrorist organizations use a wide variety of means in these terrorist attacks, their only common factor being their deadliness and their cruelty. These means include shooting attacks, suicide bombings, mortar and rocket fire, car bombings, and the like.

10.
These acts of terrorism are perpetrated from the Palestinian side, inter alia, by members of terrorist organizations, such as Hamas, the Islamic Jihad, Force 17 and the Tanzim; by persons belonging to the various security forces of the Palestinian Authority; and by members of various other organizations. As a general rule, the Palestinian Authority has not taken action against the perpetrators of these attacks and has made no effort to prevent their occurrence. Moreover, in many cases in which the State of Israel handed over prior information about terrorists to the Palestinian Authority, this was actually used to warn the perpetrators of terrorist activity that their action has been discovered by Israel and they were told to be cautious in the future. By doing so, the Palestinian Authority was in breach of its obligations under the agreements it concluded with the State of Israel, in which it had undertaken to combat terrorism wherever possible.

11.
In response to the aforesaid wave of terrorism, the State of Israel is adopting a whole series of security measures of various levels of severity. These include, inter alia, a heightened security preparedness, actions to arrest wanted persons, a policy of restrictions and control of movement, preemptive missions in all areas of Judea, Samaria and the Gaza Strip, including Area A, aerial bombardments, and the like. Within such actions, the State of Israel utilizes most of the means of combat at its disposal, including armored vehicles, airplanes and assault helicopters, missiles, special units, etc. Due to the scale and characteristics of such combat, the State has also been forced, in the course of events, to call up reserve forces, on an immediate basis, by means of special call-up notices.


This situation is one in which “real combat activities” have been taking place in the Territories.

12.
And this is indeed reflected in the judgments of this honorable Court. For example, it was held in one such case as follows:

“For several months in the zone of Judea, Samaria and the Gaza Strip, real combat activities have been taking place; the shooting of Israelis and IDF soldiers with live ammunition, the planting of roadside bombs, the throwing of Molotov cocktails and grenades, the planting of car bombs inside Israel, the murder or attack of Israelis entering Area A”. (The emphases in this quotation and in other quotations to follow are mine – S.N.).

See, HCJ 2461/01 Kanaan et al v. Commander of IDF Forces in Judea and Samaria, Takdin Elyon, (1) 2001, 1600;

see also on this matter the following judgments:

HCJ 3114, 3115, 3116/02 Barakeh et al v. Minister of Defense et al, 66(3) P. D. 11;

HCJ 9252/00, 9515/00, 3484/01 El Ska et al v. State of Israel, Takdin Elyon (2) 2001, 1678;

HCJ 9293/01 Barakeh et al v. Minister of Defense et al, 66(2) P. D. 509;

and HCJ 3451/02 Almadani et al v. Minister of Defense et al, 66(3) P. D. 30.

Let us also turn, for example, to HCJ 8172/02 Ibrahim v. Commander of IDF Forces in the West Bank (not yet published) in which it was held that certain damage to property incurred by the Palestinians is:

“a result of the state of combat taking place in the area for over two years now – a situation which has cost the lives of many people”.

And another part of the judgment determines that we are in –

“a period of combat being conducted against a wave of terrorism”.

Recently, the situation prevailing in the Territories was summarized in a judgment in a case on the assigned residence of Palestinians, which was handed down by a bench of nine justices. This is the case of HCJ 7015/02, 7019/02 Ajuri et al v. Military Commander of the Area of Judea and Samaria (Takdin Elyon 3 (2002), 1021) (hereinafter: the “Ajuri Judgment”). And this is what was stated in that judgment:

“Since the end of September 2000, fierce combat has been taking place in the zones of Judea, Samaria and the Gaza Strip. This is not police activity. It is armed conflict. Within this framework, approximately 14,000 terrorist attacks have been perpetrated against the life, person and property of innocent Israeli citizens and residents, including the elderly and children, men and women. More than six hundred citizens and residents of the State of Israel have been killed. More than 4,500 have been wounded, some most seriously. The Palestinians have also experienced death and injury. Many of them have been killed and wounded since September 2000. Moreover, in one month alone – March 2002 – 120 Israelis were killed in terrorist attacks and hundreds were wounded. Since March 2002, as of the time of writing this judgment, 318 Israelis have been killed and more than 1,500 have been wounded. Bereavement and pain overwhelm us.

Israel’s fight is complex. The Palestinians use, inter alia, guided human bombs. These suicide bombers reach every place where Israelis are to be found (within the boundaries of the State of Israel and in the Jewish villages in Judea, Samaria and the Gaza Strip). They sow destruction and blood in the cities and towns. Indeed, the forces fighting against Israel are terrorists; they are not members of a regular army; they do not wear uniforms; they hide among the civilian Palestinian population in the zone, including in holy sites; they are supported by part of the civilian population, in general, and by their families and relatives, in particular. The State of Israel faces a new and difficult reality, as it fights for its security and the security of its citizens. This reality has found its way to this court on several occasions (see, HCJ 2936/02 Physicians for Human Rights Association v. IDF Commander in the West Bank, 66(3) P. D. 3; HCJ 2117/02 Physicians for Human Rights Association v. IDF Commander in the West Bank, 66(3) P. D. 28; HCJ 3451/02 Almadani v. Minister of Defense, 66 (3) P. D. 30, at 36).

In its struggle against terrorism, Israel has undertaken – by virtue of its right of self defense – special military operations (Operation “Defensive Shield”, which began in March 2002 and Operation “Determined Path” which began in June 2002 and has not yet ended).  The purpose of the operations was to destroy the Palestinian terrorism infrastructure and to prevent further terrorist attacks. In these operations, IDF forces entered many areas that were in the past under its control by virtue of belligerent occupation and which were transferred pursuant to agreements to the (full or partial) control of the Palestinian Authority. The army imposed curfews and closures on various areas. Weapons and explosives were rounded up. Suspects were arrested. Within the framework of these operations, many reserve forces were mobilized; heavy weapons (including tanks, armored personnel carriers) assault helicopters and airplanes were used.”
The above shows that factually, the present situation is one in which “real combat activities” (as determined in the Kanaan Judgment) are taking place. This situation is a “state of combat” (as determined in the Ibrahim Judgment), or in other words, a state of “armed conflict” – translated into Hebrew as – “Imut Mezuyan” or “Sichsooch Mezuyan” (as determined in the Ajuri Judgment). For the sake of convenience, this situation shall henceforth be referred to in Hebrew by the term “Imut Mezuyan”.

Policy Aspect
13.
Following the events which began at the end of September 2000, and with attention to the factual aspects set forth above and the legal aspects set forth below, the State of Israel needed generally to define the new situation created in the Territories, and in particular, its relationship with the Palestinian Authority. After having examined all the relevant aspects, the State determined that the situation in which it found itself was one of an “armed conflict short of war”.

This position has been, and is still being presented by the State of Israel before various fora.
For example, in the first position paper presented by the State of Israel to the Mitchell Committee, which was set up following the Sharm El-Sheikh Agreement of October 2000 (Sharm El-Sheikh Fact-Finding Committee), the following was noted:

“Israel is engaged in an armed conflict short of war. This is not a civilian disturbance or a demonstration or a riot. It is characterized by live-fire attacks on a significant scale both quantitatively and geographically… The attacks are carried out by a well-armed and organized militia, under the command of the Palestinian political establishment…”

Paragraph 286 of the first position paper presented by Israel to the Mitchell Committee, dated December 29, 2000.

See also:

J. N. Kendall, “Recent Development: Israel Counter-Terrorism: “Targeted Killings” Under International Law”, 80 N. C. L. Law Rev. 1069, 1069-1070, notes 3-6.

14.
The exact meaning and content of the term “armed conflict short of war” shall be clarified below. First, however, we wish to point out that following the terrorist attacks that took place in New York City and Washington D.C. in September 2001, the President of the United States issued a military order on November 13, 2001 on “The Detention, Treatment and Trial of Certain Non-Citizens in the War Against Terror”. Within the framework of this order the American President made, inter alia, an assertion very similar to the Israeli assertion set forth above.

In other words, the American President also determined that terrorist attacks directed against the United States had created a situation of “armed conflict” requiring the use of the American armed forces. In the language of the order:
“Section 1. Findings.

(a)
International terrorists, including members of al Qaida, have carried out attacks on United States diplomatic and military personnel and facilities abroad and on citizens and property within the United States on a scale that has created a state of armed conflict that requires the use of the United States Armed Forces.”
See also:

S. D. Murphy, “Contemporary Practice of the United States Relating to International Law”, 96 Am. J. Int’l L. (2002) 237, 242.

As stated above, this definition of the situation was adopted in the Ajuri Judgment.
15.
In this context we should further note that the North Atlantic Treaty Organization – NATO - decided on September 12, 2001 and on October 2, 2001 that the attack on the United States on September 11, 2001 was deemed to be an act to which Article 5 of the NATO Treaty of April 4, 1949 applies.


The above Article 5 provides that the parties to the Treaty agree that an “armed attack” against one or more of the members of the Organization shall be considered an attack against them all, and consequently, within the right of self defense, recognized in Article 51 of the United Nations Charter, each member state of the Organization will come to the assistance of the attacked state.

The above Article was invoked for the first time in the history of NATO on the aforesaid days. This was the first time in which European states recognized a terrorist act as an “armed attack”, in the military sense of the word, in invoking – as a result of that act - Article 5 of the Treaty, which stands at the heart of that military alliance. This declaration shows that the international community recognizes an attack carried out by a terrorist organization as analogous to a military attack – war, carried out by a sovereign state.

In a similar vein, the United Nations Security Council resolved on September 28, 2001, in Resolution no. 1373 that these terrorist attacks, like any international terrorist attack, constitute a “danger to international peace and security”. This assertion signifies that these types of terrorist attacks justify the exercise of powers of the Security Council provided for in Section VII of the UN Charter, including authority to use force, which was traditionally designed to deal with military threats from states.

The above account shows that the progressive states of the world have recognized the struggle against terrorism as being analogous to a military struggle against aggressive states; they recognized an attack of a terrorist organization as an “armed attack” endangering international peace and security; and the United States, which was directly hit from an attack, even formally declared the existence of an “armed conflict” between itself and the terrorist organization which attacked it.

Against the above background, we shall now move on to examine the legal aspect of this issue.

Legal Aspect
Combating Terrorism
16.
It is appropriate to note at the beginning of the legal discussion that “classical” international law is not adequately equipped to deal with the international and global terrorist threats which characterize the present period.

International law, which is the product of a longstanding process of consolidation, naturally tends to be conservative, and hence focuses, first and foremost, on the relationship between states. For this reason, an overwhelming majority of international treaties concerning warfare deal only with relationships between states. 

Although there have been several attempts since the 1970s to consolidate international law relating to terrorism, to date, the main products of these attempts are approximately 12 international treaties dealing with highly specific aspects of terrorism. As a general rule, these treaties deal with questions of prosecution and extradition and do not deal with the operational side of combating terrorism.

In effect, there has not developed a consolidated and consistent body of rules on combating terrorism in international law.
For this reason, states, such as Israel and the United States, finding themselves to be preferred victims of international terror, often need to develop, alongside their operational solutions, legal solutions as well in order to respond to the new and harsh reality with which they have to contend.

17.
We should note here that because of the legal position described above, according to which international law does not have a specific body of law applying to the war against terrorism, and in view of the fact that we are not dealing with an international armed conflict or an internal (“non-international”) armed conflict, we could have reached a prima facie conclusion that the international law of armed conflict does not have rules limiting the freedom of action of the State of Israel in the above context.


Some degree of reinforcement for this position may be found in the fact that one of the main rationales providing the basis for the law of war is the existence of reciprocity and thus, as a general rule, the laws of war are restrictive and binding on all parties to a dispute. However, this rationale does not exist in the case of combating terrorist organizations, which by their very nature completely disregard the most basic rules of law and humanity.


In spite of this, the State of Israel decided to act according to the view that such a situation should be described as an “armed conflict” and apply to it the laws of warfare which apply in an international armed conflict, implementing them to combat terrorism, taking into consideration the special circumstances of this phenomenon, and giving a “dynamic interpretation” of these laws to adapt them to this special “armed conflict”.

18.
In this context we wish to refer to comments written recently by the honorable Supreme Court President Barak in the Ajuri case, where he noted that the new reality in which the number of terrorist attacks had greatly increased, requires giving a “dynamic interpretative approach” to the classical provisions of international law, that were not originally intended to deal with such subject matter; these comments are also appropriate in the matter of this present Petition.

19.
In light of the above comments, we shall now examine the provisions of the laws of warfare applying to an “armed conflict” and the mode of their application to the matter referred to in this Petition.

Armed Conflict Short of War
20.
The term “armed conflict short of war” which the Respondents have adopted is comprised of two assertions. First, the assertion that we are in a state of “armed conflict”; second, defining the armed conflict as being “short of war”. We shall examine these two assertions separately.

Armed Conflict
21.
“Armed conflict” is a legal term from international law. To understand the term, we need now to briefly describe its history.


According to “classical” international law, it was accepted to make a distinction between two situations: “war” and “peace”.


At the time of “war” those rules of international law defined as the “law of war” applied. The “law of warfare” and the “law of belligerent occupation” which we shall examine below, are part of this law.

22.
As for the term “war”, it does not and has never had a single and binding definition in international law. However, we can point to three main components acceptable in the literature on international law, as being characteristics of “war”, and these are the following:


(1) extensive use of force;


(2) between political entities;


(3) by means of armies.


See in this context:


Y. Dinstein, The Law of War (Tel Aviv, 1983), at 14 [Hebrew];


H. Lauterpacht, International Law, War and Neutrality, 7th ed., L. Oppenheim – Editor; London, 1952, 202;


O. Detter, The Law of War, 2nd ed., Cambridge, 2000, 5-9;


Y. Dinstein, War, Aggression and Self-Defence, Cambridge, 3rd ed., 2001, 15.

23.
This historical distinction between “peace” and “war”, as well as the definition of “war”, have taken shape in the writings of scholars of international law for hundreds of years, and were based, inter alia, on a reality in which political entities (such as kingdoms, principalities, etc.) were the only “actors” in the international arena. Furthermore, at that time, out of respect for the principle of the absolute sovereignty of political entities, it never occurred to scholars of international law to deal with events occurring within these political entities, but only with those events occurring between them in the international arena.

24.
During the twentieth century, and particularly after the Second World War, it started to become clear that in reality there are many other situations in which states exercise force and where one or more of the three aforesaid components are not fulfilled. Thus, the question was asked: how should a massive exercise of force falling short of war be regarded? how should a dispute be regarded occurring not between states, but within one state? Moreover, contrary to the requirements of the “classical” law of war, states ceased to make an advance formal declaration on the commencement of wars.

25.
In such circumstances, the “classical” distinction between “war” and “peace” became blurred, and gray became the dominant color in this area, instead of black and white.

26.
In the words of P. Zengel in her article:

“There is no longer, if indeed there ever was, a clear demarcation between a state of peace and a state of war.”

P. Zengel, “Assassination and the Law of Armed Conflict”, 134 Mil. L. Rev. (1991) 123, 154.

27.
The tendency in international law was to regulate these “gray” areas as well. However, it was clear that any attempt to expand the definition of the term “war” in such a manner as to include all the above scenarios was likely to be problematic.

28.
A new term was therefore established and integrated within international law, designed to include any situation of violent dispute (declared or undeclared) in which at least one state was involved. This term is “armed conflict”. Thus, for the sake of example, modern international law recognizes both an “international armed conflict” (a violent conflict between two or more states) as well as a “non-international armed conflict” (a violent dispute within the territory of a state). 

Following this development, the current conventional term to describe combat situations of various kinds is the term “armed conflict”, including, as well as situations which in the past were defined as “war”, various other situations of armed disputes falling short of war.

As explained above, the current situation in the Territories is undoubtedly that of “armed conflict”, since “real combat activities” have been carried out there over the last two years. As was mentioned, in various judgments (Ajuri, Ibrahim, Kanaan etc.) the Court expressly determined this to be the current situation prevailing in the Territories.
“Short of War”
29.
The addition of the words “short of war” is first and foremost intended to distinguish (particularly on a factual and political level) the present situation existing in the Territories from a classic situation of “war”.


See, for example, in this context:


M.N. Schmitt, “State-Sponsored Assassination in International and Domestic Law”, 17 Yale J. Int’l L. (1992) 609, 642-643.

30.
This definition fits the present situation in the Territories, because despite the fact that the State is in the midst of an “armed conflict” in which real combat activities are being carried out in the Territories, these combat activities do not constitute a “war” in the classic sense, as described in paragraph 18 above. In this regard, particular attention should be paid to the well-known fact that the Palestinian Authority does not have the status of a state, and the conflict is being conducted mainly against terrorist organizations and not against a regular army.

31.
This is therefore a definition of the present situation. Against this background we may now go on to discuss the question regarding which sets of laws apply in the Territories to the present situation. We shall respond to this question below. First, however, we shall deal with the general question: which set of laws applies, under international law, to a situation of “armed conflict?”

The Law of Armed Conflict
32.
As was explained above, the historical legal term, “war”, was replaced in the second half of the twentieth century by the more relevant term “armed conflict”. This term includes any situation of violent conflict in which at least one state is involved.

33.
This being so, the term “law of war”, which was popular and conventional until the middle of the twentieth century, was slowly replaced by the more modern and broader term, known as “the law of armed conflict”.


L. C. Green, The Contemporary Law of Armed Conflict (Manchester & New York), 1993, 52-53.

34.
Substantively, the “law of armed conflict” is identical to the “law of war” and there are still many adherents to the “traditional” terminology.

For the sake of convenience, we shall henceforth refer to this set of laws only by the term the “law of armed conflict”.

35.
In this context we shall turn to the comments of Professor Greenwood:


“The picture which emerges from any study of the concept of war in modern international law is one of confusion. War is certainly not the omnibus legal concept it once was … For the purpose of bringing into operation the rules regulating the conduct of hostilities, it no longer matters whether those hostilities are characterized as war. It is the factual concept of armed conflict rather than the technical concept of war which makes these rules applicable. It is far more significant to determine whether a particular conflict is an international armed conflict, an internal conflict or a ‘war of national liberation’ than to ask whether that conflict has the formal status of war”.

C. Greenwood, “The Concept of War in Modern International Law”, 36 Int’l & Comp. L. Q. (1987) 283, 303-305.

36.
In this spirit, Directive 5100.77 of the United States Department of Defense, dated December 9, 1998, directed the United States Forces to act as required by international law, in accordance with the “law of war” in all “armed conflicts”:

“5.3  The Heads of the DOD components shall:

5.3.1 Ensure that the members of their components comply with the law of war during all armed conflicts, however such conflicts are characterized…”

And see also in this context:

M. N. Schmitt, “State-Sponsored Assassination in International and Domestic Law” 17 Yale J. Int’l L. (1992) 609, 642-643.

See also:

B. Brandenburg, “The Legality of Assassination as an Aspect of Foreign Policy”, 27 Va. J. Int’l L. (1987) 663, 665.

37.
In other words, although the “classical” law of war still remains in place (with certain modifications and additions, as have become necessary with changing times), the significance of the term “war” has decreased, since this is only one (relatively extreme) instance of “armed conflict”.


As Professor Greenwood puts it:

“It is doubtful, therefore, whether it is still meaningful to talk of war as a legal concept or institution at all. If no direct legal consequences flow from the creation of a state of war, the state of war has become an empty shell which international law has already discarded in all but name.”

C. Greenwood, “The Concept of War in Modern International Law”, 36 Int’l & Comp. L. Q. (1987) 283, 303-305.

The “law of war”, and its modern name, the “law of armed conflict”, are therefore currently attributed to any state of “armed conflict”.
38.
On this point it should be noted that there are those who advocate changing the term “law of armed conflict” (or “law of war”) to the different and broader term of “international humanitarian law”.

39.
A. Roberts and R. Guelff discussed the above terminological changes in the preface to their book – Documents on the Laws of War, when they stated:

“The application of the laws of war does not depend upon the recognition of the existence of a formal ‘state of war’, but (with certain qualifications) comprehends situations of armed conflict whether or not formally declared or otherwise recognized as ‘war’. For this reason, many treaties concluded since the Second World War refer to ‘armed conflict’ rather than ‘war’. Reflecting this development, the term ‘international law of armed conflict’ has come to be used to describe this body of law. However, the older term ‘laws of war’ is also widely used and understood.

[…]

Another term, ‘international humanitarian law’, sometimes with the suffix ‘applicable in armed conflicts’ has become widely accepted, including by the International Committee of the Red Cross (ICRC), and also in discourse at the United Nations and it has appeared in several international agreements.”

A. Roberts and R. Guelff, Documents on the Laws of War, (3rd ed.), Oxford 2000, 2.

40.
Without entering into a serious debate in this document about the logic inherent in the new terminology (“international humanitarian law”), it is important to emphasize that one of its disadvantages, in the mind of the Respondents, stems from the danger in confusing between this terminology, which incorporates the “law of war”, and the term “international human rights law”, which is a completely different and separate area of international law dealing with the protection of human rights of individuals within states (we shall deal below with the degree of relevance of this legal field to the subject-matter of this Petition). As Roberts and Guelff state in their book mentioned above:

“A possible disadvantage of the term is that it could be thought to exclude some parts of the laws of war (such as the law on neutrality) whose primary purpose is not humanitarian. Indeed, the term ‘international humanitarian law’ could be seen as implying that the laws of war have an exclusively humanitarian purpose, when their evolution has in fact reflected various practical concerns of states and their armed forces on grounds other than those which may be considered humanitarian.”

41.
It is sufficient on this ground alone to prefer the more “traditional” terms, and therefore the Respondents shall continue in this document to adhere to the accepted term of “laws of armed conflict”.

42.
We may thus summarize by saying that in any situation in which an “armed conflict” exists, however it has been defined, the laws formerly called the “law of war”, currently called the “law of armed conflict”, apply. This is so whether there is a situation defined as a war, according to its classic meaning, or whether there is a situation defined as an “armed conflict short of war”.


Against this background, we may now move on to deal with the question: which laws are pertinent to the present matter.

43.
For this purpose, we wish to briefly mention several additional terms from international law to which we will have recourse below. As stated above, “classical” international law distinguished between two situations: “peace” and “war”. The laws of international law applying to war (inclusively called the “laws of war/laws of armed conflict”) are divided into two: laws on the commencement of war (jus ad bellum) and laws on the conduct of war (jus in bello).

While the jus ad bellum deals with issues connected with the legality of commencing war, the mode of cessation of war and the status of neutral states etc., which are issues “enveloped” in war, the jus in bello regulates all issues arising during the war (the mode of conducting the war, legal and illegal weapons, prisoners, occupied territories etc.). Although, as explained above, the term “war” has not infrequently been replaced by the analogous term of “armed conflict”, the basic division between the two areas of the law of war has essentially remained until the present time.


As shall be explained in greater detail later on in this document, the main area pertinent to the present Petition is the “laws of warfare”, which is one of the sub-categories included within the area of “jus in bello”. This area regulates the mode of conduct of actual combat.

Legal Aspect –Laws Pertinent to Present Case
44.
From 1967 to 1993 the State of Israel operated in the Territories by means of military government, under the principles of the “law of belligerent occupation” in international law (as stated above, this was within the area defined as the “jus in bello” concerning the rules on what is prohibited and what is permitted in occupied territories). Despite the fact that Israel never recognized the argument that the Territories were under belligerent occupation, the State did decide to act in the Territories, de facto, according to the humanitarian principles of international law applying to areas under belligerent occupation, without recognizing the de jure application of such principles. The honorable Supreme Court President Shamgar (retired) referred to this matter in an article he published, in the following words:

“Accordingly, the Government of Israel distinguished between the legal problem of the applicability of the Fourth Convention to the Territories under consideration which, as stated, does not in my opinion apply to these Territories, and decided to act de facto, in accordance with the humanitarian provisions of the Convention”.

M. Shamgar, International Law and the Administered Territories, 1 Isr. Y. B. on Hum. Rights, (1971) 266.

In this vein, it was held for example in HCJ 61/80 Haetzni v. State of Israel, 34(3) P.D. 595 as follows:

“The argument that Jordan had no sovereign rights in Judea and Samaria is ‘an important argument expressed by Israel in the international arena’. The implication of this argument is that the Fourth Geneva Convention does not apply to Judea and Samaria, but that the State of Israel is voluntarily implementing the humanitarian provisions of this Convention”.

See also, HCJ 2977/91 Salam v. Commander of IDF Forces, 46(v) P. D. 467; HCJ 390/79 Dwikat v. Government of Israel, 34(1) P. D. 1; HCJ 698/80 Kawasme et al v. Minister of Defense, 35(1) P.D. 617. See also on this issue, the recent HCJ case of Ajuri, in paragraph 13 of the judgment.

This was therefore the situation up to 1993.

45.
Since 1993 a series of political agreements between Israel and the PLO were applied to the Territories. By virtue of these agreements, the IDF was realigned, leaving significant parts of the Territories, which were divided into a number of sub-zones having different legal regimes (such as Areas A, B and C of Judea and Samaria and the “yellow”, “pink” and “white” areas of the Gaza Strip); a Palestinian Authority was set up with semi-autonomous powers; Palestinian security mechanisms were set up with defined powers and functions; and a whole series of detailed arrangements were determined, designed to create systems of cooperation between the Palestinian Authority and the authorities of the State of Israel, until the parties reach a permanent settlement agreement.

46.
In consequence, Israel ceased to exercise the powers of military government in relation to areas within the security authority of the Palestinians in the Territories (Areas A and H1 in Judea and Samaria and the “white areas” of the Gaza Strip). In the remaining Territories the powers of the Israeli military government were reduced, in accordance with the division of responsibility determined in the agreements concluded between Israel and the PLO.

47.
In light of this reality, even according to those who side with the contention that Israel’s presence in the Territories was that of a belligerent occupier, Israel’s belligerent occupation of the remaining Territories was reduced significantly following the aforesaid political arrangements, and was replaced (at least in Area A and analogous areas in the Gaza Strip) by an autonomous regime created by political agreement.


In this regard, see:


E. Benvenisti, “The Status of the Palestinian Authority” in The Arab-Israeli Accords: Legal Perspectives (London. E. Cotran & C. Mallat eds., 1996), 47.

48.
The practical legal implication of the aforesaid reality was the cessation of applicability of the principles of international law relating to belligerent occupation in those zones in which the Israeli military government had ceased to operate. However, the principles of the law of belligerent occupation continued of course to be relevant, mutatis mutandis, with respect to those areas where the powers of the military government had not been transferred.

49.
The hostilities which erupted in September 2000 introduced a new legal dimension to the aforesaid reality. As stated above, until 1993 all IDF actions in the Territories (including its handling of the “intifada”, which took place from 1987 to 1993) were examined according to criteria of the laws of belligerent occupation, and between the years 1993 and 2000, IDF actions were examined according to the more complex system described above. However, after September 2000 the State had to deal with incidents not regulated by the laws of belligerent occupation, and to which these laws were never intended to apply (such as combat activities). Furthermore, a significant number of these incidents occurred in areas that were no longer under Israeli security control and in which, consequently, the laws of belligerent occupation had no territorial application.

50.
Incidents of this kind are regulated in international law in another part of the law of war, which deals with the mode of conduct of actual combat. This area is the “law of warfare”, which we mentioned above, regulating the mode of conduct of the war. In the words of this honorable Court, by the honorable President:

“Israel is in the midst of a difficult combat against a raging wave of terrorism … This combat is not taking place in a normative void. It is being carried out according to the rules of international law which provide principles and rules for combat activity”. (HCJ 3451/02 Almadani et al v. Minister of Defense et al, 66(3) P. D. 30). 
51.
To summarize, there are three different legal regimes in the present legal reality which are pertinent to IDF activities in the Territories:

A.
the provisions of international law with respect to territories under belligerent occupation (only relevant with respect to the issues regulated by this body of laws, and only with respect to that part of the Territories still under the responsibility of the Israeli military government);

B.
the provisions of international law relating to the mode of conduct of combat (relevant with respect to combat activities of the security forces, in all areas in which such activities are being carried out – both when carried out in an area under Israeli military rule and when carried out in an area not under military rule);

C.
the provisions of the political arrangements with the Palestinians (as long as they are still currently valid and being implemented).

52.
If we are posed the question whether there is a difficulty in making these different legal regimes compatible with one another, the Respondents would respond that, in most cases, these different regimes co-exist without any conflict or problems. However, in those cases (which are few) where there are different provisions in the various regimes covering the same areas, a decision must be reached on the question which of these regimes applies in a specific case.

53.
For example, in the context of infrastructure activities performed by the IDF in the present period of combat, the question arose whether the relevant legal regulation on the matter is Article 52 of the Regulations Annexed to the Fourth Hague Convention of 1907 (hereinafter: the “Hague Regulations”) found in the Third Section of the Regulations (dealing with areas under belligerent occupation), or Article 23(g) of the Hague Regulations 1907 found in the Second Section of the Regulations (entitled “Hostilities” and dealing with the conduct of combat). There are some significant differences between these two Articles, although this is not the appropriate forum to expand on this point.

54.
The State’s position on this issue, to the honorable Court and adopted by it (for example, in the case of HCJ 9252/00, 9515/00, 3848/01 Elska et al v. State of Israel), was that in the specific circumstances brought before the Court, the pertinent provision was from the law of warfare.


In the words of the Court:

“In the Response – supported by affidavit – we were provided with an explanation of the military situation prevailing in the area, characterized by shooting incidents, the planting of explosives, the throwing of grenades and Molotov cocktails, while endangering human life and property and attacking the security of IDF forces and civilians. Tens of Israeli soldiers and civilians have been killed. Many others have been injured. According to the Respondent’s Response, its activities are carried out to defend towns and places where civilians and soldiers work. The authority to carry out these various activities is anchored in the laws of warfare laid down in the Hague Regulations 1907.
We reviewed each of the Petitions. We examined the authority of the Respondent with respect to each of the alleged injuries. We reached the conclusion that in the circumstances of the case the actions were performed with authority and there was no deviation from proportionality….”

A similar position was also presented and adopted as well in HCJ 8172/02 Ibrahim v. Commander of IDF Forces in the West Bank. 

To summarize, from the legal perspective there are three different legal regimes applying in the Territories. In each issue having a legal aspect, one must examine what the relevant legal regime is which applies to the particular matter.

In the matter raised in the present Petition, which relates to the mode of conduct of combat by the State of Israel, the provisions laid down in the law of warfare, which regulate the mode of conduct of combat by the security forces in the Territories, certainly apply.

Interim Conclusion
55.
In light of the factual and legal analysis presented above, the Respondents’ position is that since September 2000 an “armed conflict short of war” has been taking place in the Territories.

56.
As a derivative of this assertion, the principles of the law of warfare (the part of the “law of armed conflict” regulating the mode of conduct of combat) apply to combat actions carried out by the security forces in the Territories against Palestinian terrorists.

57.
Understandably, the State of Israel does not dispute the fact that with respect to those areas in which Israeli military rule remained, following the political arrangements made with the PLO, the State of Israel is also continuing to implement de facto those provisions of the law of armed conflict applying to areas under belligerent occupation.

58.
Furthermore, in the context of the present Petition, which deals with a specific method of combating terrorists, the laws on belligerent occupation are irrelevant, since they do not regulate this issue, and therefore the issue dealt with in the present Petition is governed only by the “law of warfare”.

Additional Areas of International Law
59.
To complete the picture, the Respondents wish to refer to two additional areas of public international law, in regard to which it is desirable to examine the extent of their applicability to the present Petition; these are the right of self-defense and international human rights law.

The Right of Self-Defense
60.
As described in the previous section, international law has several different rules regulating the commencement of war (jus ad bellum) and the mode of conduct of war (jus in bello). Up to now we have dealt with the law of war, and in particular, the law of warfare. To complete the picture, we shall briefly examine the laws on the commencement of war, in which the right of self-defense constitutes a central foundation.


The right of self-defense is a cornerstone of international law. This is an ancient doctrine recognizing the right of a state to use force against threats to its security, its territorial integrity or the security of its citizens.

61.
In the twentieth century the importance of this doctrine increased, together with the formation of the rule in international law prohibiting the use of force between states. In effect, during the twentieth century the right of self-defense became, in the opinion of most people, the sole recognized exception to the absolute prohibition of the use of force between states.

62.
A clear reflection of this relationship may be found in the United Nations Charter of 1945. Article 2(4) of the Charter provides that:

“All members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the purposes of the United Nations.”


See, 1 Kitvei Amana (Treaties), at 203.

63.
At the same time, Article 51 of the Charter provides that:

“Nothing in the present Charter shall impair the inherent right of individual or collective self-defense if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security.”


On this point it should be emphasized that the right of self-defense, recognized as a right based on custom, is not dealt with exhaustively in the provisions of Article 51 of the Charter alone. However, so as not to be lengthy, we shall not prolong the discussion on this issue.


See in this regard:


J. Jackson, “The Legality of Assassination of Independent Terrorist Leaders: An Examination of National and International Implications”, 24 N. C. J. Int’l & Com. Reg. 669.


D. W. Bowett, Self-Defense in International Law (Manchester, 1958) 188-192.

T. L. H. McCormack, Self-Defense in International Law: The Israeli Raid on the Iraqi Nuclear Reactor (New York & Jerusalem, 1996) 23-37;

A. D. Sofaer, “Terrorism, the Law, and the National Defense”, 126 Mil. L. Rev. (1989) 124-144;

W. M. Reisman, “International Legal Responses to Terrorism”, 22 Hous. J. Int’l L. (1999) 3, 17-18;

M. J. Glennon, “The Fog of Law: Self-Defense, Inherence, and Incoherence in Article 51 of the United Nations Charter”, 25 Harv. J. L. & Pub. Pol’y (2002) 539, 546-550, 552-558.

64.
The right of self-defense, in its modern sense in international law, is implemented on two levels: first, in a narrow context, this right constitutes a source of authority for a one-time use of force; second, in a broad context, this right constitutes a source of authority for the commencement of an armed conflict.


However, on this point it is important to emphasize that on both levels, the approach of international law has been that to the mode of carrying out the act of force (whether it is a one-time act or whether it is a series of acts within the framework of an armed conflict), as distinct from the actual right to use force,


the provisions of international law regulating acts of combat, namely the law of warfare, will apply.


Clear expression of this distinction may be found in the judgment of the honorable Court in HCJ 3451/02 Almadani et al v. Minister of Defense et al, 66(3) P. D. 30, in which it was held:

“Israel is in the midst of difficult combat against a raging wave of terrorism. It is acting in accordance with its right of self-defense (see Article 51 of the United Nations Charter). This combat is not taking place in a normative void. It is being carried out according to the rules of international law which lay down principles and rules for waging combat.”
To be precise, the source of authority for the action is found in the right of self-defense. The substantive provisions regulating the mode of conduct of the action are found in the law of warfare.

65. As the scholar Shaw puts it:

“In examining the legality of any particular situation, the principles regulating the resort to force, including the right to self-defense, need to be coupled with the requirement to consider also the norms governing the means and methods of warfare itself.”

M. N. Shaw, International Law, 4th ed. Cambridge, 1997, 813.

66.
And as the scholar Schachter states, in the specific context of the use of force against terrorism, by virtue of the right of self-defense:

“Self-defense actions against terrorism are not exempt from the humanitarian rules applicable to armed conflict”.


O. Schachter, “The Extra-Territorial Use of Force Against Terrorist Bases”, 11 Hous. J. Int’l L. (1989) 309, 315.

67.
To summarize, when there is an “armed conflict” in an area, a specific military action undertaken within the framework of such armed conflict should not be examined under the laws of “self-defense” laid down in customary international law, but under the “laws of warfare” laid down in international law, which are different rules, regulating the mode of conduct of the combat itself and forming a part of the “law of war”. It is these rules that are pertinent to the present matter.
68.
As explained above, over the last two years the State of Israel has been in the midst of a state of “armed conflict”. This conflict was forced upon the State as a result of massive terrorist attacks directed against it and therefore, on the level of international law, the State of Israel is acting to defend itself by virtue of its “right of self-defense”, in the broad sense (as explained above) recognized in international law.


Since an “armed conflict” has been created in the area, the State is entitled to take all military actions permitted under the “law of warfare”. Thus, any specific combative action taken by the State within the framework of this conflict is not examined under the laws of self-defense but under the law of warfare. The content of such law – in the present context – shall be set forth below.

International Human Rights Law
69.
The Second World War brought with it substantial changes to many areas of international law, not only in the area of the law of war. Thus, following the grave infringements of human rights by states against their citizens, a new area of international law began to develop in the middle of the twentieth century, after the Second World War, called “international human rights law” (hereinafter: “Human Rights Law”).

70.
The foundation for this new area of law was the rationale that even in all matters relating to the relationship between the state and its citizens, the powers of the state are not unlimited.

71.
The original purpose of this area was to regulate the relations between the state and persons within its territory, as opposed to the regulation of relations between the state and its enemies, which are regulated in wartime by the law of war. “Human Rights Law” covers the following issues: civil and political rights, economic rights, social rights and cultural rights.

72.
During the second half of the twentieth century the distinction between “Human Rights Law” and the “law of war” became an established principle in international law and state practice.
73.
Indeed, the close link between these two branches of international law is undisputed, and on many occasions they may even converge or overlap, because they share a common basic interest – that of the desire to maintain a human attitude and guarantee human dignity. Undoubtedly the norms of human rights have significantly influenced the drafting of the Geneva Conventions and the designing of the law of war. However, it should be emphasized and clarified that these are two different and distinct bodies of laws designed to apply in different situations.

74.
Over the last decade a recognizable attempt has been made by some academics involved in this area to obfuscate the boundaries between “Human Rights Law”, on the one hand, and the “law of armed conflict” on the other hand. A clear example of this attempt may be found in the trend referred to above, to change the term, “law of armed conflict” (or “law of war”) to a term creating confusion – “international humanitarian law”, which we discussed above in greater detail. Understanding that terms eventually also create awareness, the proponents of the change apparently hope that in this manner it will be possible to increase the influence of Human Rights Law in war situations.

75.
In this context let us turn, for example, to the comments of the scholars Maxwell, Smidt and Corn in an article which they wrote dealing with the directive of the United States Department of Defense to comply with the law of warfare in any armed conflict:

“Human rights law is the body of law that protects an individual from the state. The law of human rights is distinct from the law of war, in part, because the law of war is triggered only by armed conflict, while human rights law arguably applies at all times. It is the United States’ position that the vast majority of human rights law protects individuals from the treatment of only their own government, not other governments. Under this interpretation, U.S. forces deployed to Kosovo are not exposed to many provisions of human rights treaties signed and ratified by the United States. However, the core principle of ‘humane treatment’ is considered by the United States to represent a binding customary international law obligation, which applies everywhere, all the time.”

Maxwell, Smidt and Corn, “International and Operational Law Practice Note: Non-Governmental Organizations and the Military”, 1997 Army Lawyer 17, 22-23.

76.
Let us also turn to the “Handbook of Humanitarian Law in Armed Conflicts” (edited by the scholar Fleck) in which the following was stated:

“International humanitarian law obviously has much in common with the law of human rights, since both bodies of rules are concerned with the protection of the individual. Nevertheless, there are important differences between them. Human rights law is designed to operate primarily in normal peacetime conditions, and within the framework of the legal relationship between a state and its citizens. International humanitarian law, by contrast, is chiefly concerned with the abnormal conditions of armed conflict and the relationship between a state and the citizens of its adversary, a relationship otherwise based upon power rather than law.”

The Handbook of Humanitarian Law in Armed Conflicts, Dieter Fleck (Ed.), Oxford 1995, 9.

77.
On this issue we also wish to refer to the 1996 Advisory Opinion of the International Court of Justice regarding the Legality of the Threat or Use of Nuclear Weapons. Within the discussion of the question of the application of the “right to life” under “Human Rights Law”, in regard to the use of nuclear weapons, the honorable Court held that on such an issue the governing law will be the “law of armed conflict” and not “Human Rights Law”. In the language of the Court:

“25. In principle, the right not arbitrarily to be deprived of one’s life applies also in hostilities. The test of what is an arbitrary deprivation of life, however, then falls to be determined by the applicable lex specialis, namely the law applicable in armed conflict which is designed to regulate the conduct of hostilities. Thus, whether a particular loss of life, through the use of a certain weapon in warfare, is to be considered an arbitrary deprivation of life contrary to Article 6 of the Covenant, can only be decided by reference to the law applicable in armed conflict and not deduced from the terms of the Covenant itself…

[…]

34.  In the light of the foregoing, the Court concludes that the most directly relevant applicable law governing the question of which it was seized, is that relating to the use of force enshrined in the United Nations Charter and the law applicable in armed conflict which regulates the conduct of hostilities, together with any specific treaties on nuclear weapons that the Court might determine to be relevant”.


Advisory Opinion of the International Court of Justice on the Legality of the Threat or Use of Nuclear Weapons, ICJ Reports 1996, p.226.

78.
It appears from the above discussion that Human Rights Law has no direct applicability to the issue discussed in this Petition, since the concrete implementation of the protection of human rights at the time of combat should be carried out in accordance with the provisions of the law of warfare in international law, and with them only.

Summary of Section A
79.
In this Section we examined four different branches of international law, deserving examination of the extent of their applicability to the method of combat referred to in the present Petition:

A.
the law of warfare;

B.
the law of belligerent occupation;

C.
the right of self-defense;

D.
human rights law.

80.
As regards the law of warfare – we have shown that it applies directly to the matter in this Petition. We shall therefore later examine the method of action involved in the Petition and shall see that this method is lawful under the law of warfare.

81.
As regards the law of belligerent occupation - since it does not and was never intended to regulate operational activities of the type discussed here, it is clear that this law is irrelevant to the present case. We should add that a significant number of incidents involved in the present Petition occurred in areas that had never been under belligerent occupation, and so on this ground as well the law on belligerent occupation is irrelevant in the present case.

82.
As regards the right of self-defense - this right mainly regulates the question of when force may be used in international relations. Questions on the mode of use of force, on the other hand, should also be examined, even in situations where the actions are based on the right of self-defense, under the principles of the law of warfare.


As explained above, over the last two years the State of Israel has found itself in the midst of a state of “armed conflict”. From the moment an armed conflict arises in a territory, the state may undertake any combat actions permissible under the law of warfare. The contents of this law shall be set forth below.

83.
As regards “Human Rights Law” - it has no direct applicability to the issue in the present Petition, since the concrete implementation of the protection of human rights at the time of combat must be done in accordance with the provisions of the “law of warfare” in international law and only with them. In any event, it should be emphasized that the right to life, which is one of the most protected rights within the framework of “Human Rights Law”, also receives adequate and broad protection within the framework of the “law of warfare”, which properly balances between this right and the military requirements and their consequences at the time of combat.

84.
It is clear from the above that according to all the relevant branches of international law, the sole branch responsible for regulating operational activity of the kind discussed in this Petition, in the situation which has been prevailing recently, which is a situation of “armed conflict”, is the “the law of warfare”.

We shall refer below in more detail, within Section C, to the provisions in this branch in the present context.

Section B: Rules of Internal Israeli Law Applying in the Present Case and the Absorption of Rules from International Law into Israeli Law
85.
The first part of the second question presented before us is “which rules of “internal” Israeli law apply in the present case (if any) and which rules of international law effective in Israel apply in the present case”. We were also asked a third question, directly connected to this matter: “what is the relationship between “internal” Israeli law and international law applying to the present case and are these two branches of laws compatible with each other”. We shall respond to these questions in the present section.

First, we shall refer to the authority of the government and the army to perform actions necessary to defend the State by virtue of “internal” Israeli legislation, and afterwards we shall refer to their authority to perform such acts by virtue of the rules of international law that have been absorbed into Israeli law. We shall also make reference to the question whether Israeli criminal law is relevant to the present case. Within the discussion we shall of course also refer to the relationship between these two bodies of laws.

Government and Army Authority to Carry out Actions Required to Defend the State by virtue of “Internal” Israeli Legislation
86.
Section 1 of Basic Law: The Army, provides that: “The Israel Defense Force is the army of the State”.


The very name of the army expresses the view that its function is to defend the State and its inhabitants. What does this purpose include and what is the source of authority of the army for its activities to achieve this purpose?

87.
Section 18 of the Law and Administration Ordinance, 5708-1948 (hereinafter: “LAO”) provides the following:

“Armed forces

The Provisional Government may establish armed forces on land, on the sea and in the air, which shall have authority to do all lawful and necessary acts for the defense of the State and to achieve its national security objectives”.

The powers of the Provisional Government were vested in the Government by virtue of section 12 of the Transition Law, 5709-1949.

88.
By virtue of this section, the IDF is competent to defend the State “from its external enemies, including terrorist organizations”.

See:

M. Kremnitzer and A. Bendor, Basic Law: The Army (Interpretation of the Basic Laws, I. Zamir Ed., Harry and Michael Sacker Institute for Legislative Research and Comparative Law, 5760), at 38 [Hebrew].

This section constitutes the “primary source for the powers of the army in Israel up to the present time”.

See, I. Zamir, Administrative Authority (5756, Part A), at 235 [Hebrew].

89.
It should be emphasized that in its original version, section 18 of the LAO provided that “the armed forces shall have authority to do all lawful and necessary acts for the defense of the State”. However, in 5755 the legislature wished to expand the powers of the forces. The Explanatory Note to the Bill (which was later passed) stated that “it is proposed to permit the armed forces to also act to achieve the national security objectives of the State” (Hatza’ot Chok, 5755, 168, 170).


Thus, it is clear that section 18 of the LAO constitutes a source of authority for the IDF to act to defend the State and to achieve its national security objectives.

90.
The IDF’s authority to act as stated is also apparent from section 51 of Basic Law: The Government, which provides:


“Declaration of war

(a)
The State may not commence a war save by virtue of a Government resolution.

(b)
Nothing in this section shall prevent military actions required for the purpose of defense of the State and public security”.

91.
It is clear from this section that the State has a natural and inherent authority to defend itself. Within this framework, the Government is vested with power to levy war against enemies of the State (within the classic meaning of this term), and the army also is vested with the power to take military actions required for the defense of the State and ensuring the security of its inhabitants, even when what is dealt with is not a war, within the classic meaning of this term, which we explained above. In this context, see Kremnitzer and Bendor, supra, at 38, and see and compare: section 12 of the Interpretation Law, 5741-1981.

92.
These powers derive from the basic duty of the State – like any other state in the world – to defend its existence and security and the security of its citizens. By virtue of this duty, the State – and those carrying out its orders – have a natural right to self-defense, in the broad sense of this concept, from terrorist organizations wishing to destroy the State and its inhabitants and perpetrating horrific acts of terror to advance their purpose.

See and compare: HCJ 5100/94 Public Committee Against Torture in Israel et al v. State of Israel et al, 53(4) P. D. 817, 848B (hereinafter: the “GSS Judgment”). 

As stated above, Israel in these days finds itself in the midst of a state of “difficult combat against a raging wave of terrorism” (HCJ 3451/02 Almadani et al v. Minister of Defense et al, , and in a state of “armed conflict” (see the Ajuri Judgment), and it is only natural that the State is under a duty to defend its security and the security of its inhabitants against this murderous terror.

93.
Section 51(b) of Basic Law: The Government therefore serves as the basis of “an assortment of powers to bring the army into action – in the defense of the state and public security”, even where what is dealt with is not war, as stated in section 51(a) of the Basic Law: The Government.


See, A. Nun, “Constitutional Limitations on the Army in Israel”, Law and Army 13 (5759) 79, at 95 and 106).

94.
It should be noted that this power and its predecessor amount to “all-inclusive authority” (see, I. Zamir, “Administrative Authority” (5756, Part A), at 235 [Hebrew]). Yet, it is only natural, in view of the changing security reality and the threats derived from such reality, that the legislature is unable to regulate, within one piece of authorizing primary legislation, all military actions required to defend the state and public security – both with respect to the scope of such actions and with respect to their unpredictability.

95.
Indeed, the “legislature is unable and therefore does not attempt to regulate all the Government’s areas of action, which are so all-encompassing, and to expressly determine the necessary powers for each individual area.” (Zamir, supra, at 334; see also, A. Rubinstein, The Constitutional Law of the State of Israel (Fifth Edition, 5757, Volume B), at 781-782 [Hebrew]).

It was therefore decided in the present case to regulate military activities by a general and sweeping statutory authority, based on the assumption that a more specific regulation of military activities would be carried out within the body of orders and commands characteristic of an army, as a hierarchical organization, and derived from the operational nature of the activities.

96.
It should be noted that under sections 46 and 47(b) of Basic Law: The Government, (published in Sefer Ha-Chukkim of 5761, 158, at 167) the aforesaid Basic Law would replace Basic Law: The Government, currently in force (published in Sefer Ha-Chukkim of 5752, 214), on the day that the Government is established after the elections to the sixteenth Knesset. However, this change has had no effect on the present case, since section 51 of the present Basic Law: The Government shall remain in force and only its number will change, to section 40 of the new Basic Law: The Government.

97.
In addition to the express powers prescribed in section 18 of the Law and Administration Ordinance and section 51 of Basic Law: The Government, we shall also mention section 40 of Basic Law: The Government (the current version), serving as the basis of the power of the Government, as the executive organ of the State, to perform, subject to the provisions of any law, any action which is not legally incumbent on any other authority. This residual authority incorporates, inter alia, all those areas within the framework of which actions are traditionally considered to be the prerogative of the State, such as foreign relations and commencement of war, so long as they are not regulated directly in a specific law.

See, for this purpose, the comments in Professor Rubinstein’s book, The Constitutional Law of the State of Israel, Fifth Edition, at page 790. See also, HCJ 5167/00 Hillel Weiss v. Prime Minister, 55(2) P. D. 455, in paragraph 13 of the judgment.

With respect to this section, the honorable President Shamgar held in HCJ 5128/94 Federman v. Minister of Police et al, 48 (v) P. D. 647, at 651, as follows: 

“Various laws vest defined powers in the Government or any of its Ministers. However, the powers granted to the Government are broader than those specified in this or any other law. It is impossible to cover all the possible areas of operation of the executive authority by a statutory provision. The duty of the Government, as the executive authority, encompasses many areas of action in which it is required to act, even though there is no express law specifying its powers in the said area. In other words, the authority responsible for carrying out the functions of the State on countless levels, exercises powers not specified by legislation when carrying out its functions and obligations”.

These comments, that were made with respect to the sending of police officers to the state of Haiti within the conduct of foreign relations of the State of Israel, by virtue of the residual authority of the Government, are even more fitting when the issue at hand is the taking of military action within the conduct of the basic security policy of the State, performed under express powers prescribed in Basic Law: The Government and the LAO, as stated above.

98.
The above powers, granted to the army, and in particular the specific powers prescribed in the LAO and Basic Law: The Government, allow for damage to the person or to property, if this is necessary in defense of the State.

As Professor Zamir stated in his book:

“We cannot deny the possibility that a sweeping authority may also be interpreted, according to the identity of the authority or the nature of the power, as a license to violate human rights. For example, with respect to the authority of the army, we cannot avoid the conclusion that the army was given authority to inflict damage to the person and property where necessary in defense of the State. What is the source of that authority?  Probably the sweeping authority vested in the army in section 18 of the LAO, 5708-1948.”

I. Zamir, Administrative Authority, (5756, Part A), at 237.

99.
It appears from the above that the activities of the IDF in defense of the State and the security of its inhabitants are based first and foremost on the powers prescribed in this regard in Basic Law: The Government and the LAO. Naturally, it is impossible to specify all the powers in great detail in the statute, in view of the substance and nature of these powers.

It is clear, however, that within these powers, the army was given the power to inflict damage to persons and property in the defense of the State and public security, both in a state of “war” or where there is no state of “war”, in the classic sense of this term.

Government and Army Authority to Carry Out Military Actions Required to Defend the State under Provisions of International Law Absorbed into Israeli Law
100.
In the earlier part of this section we discussed the provisions of “internal” Israeli legislation authorizing the Government and the army to take military actions in defense of the State and its inhabitants.

We must add that in the rulings of the Supreme Court they have consistently determined that customary international law constitutes a part of the law of the country, in the absence of any conflicting local law.

See, for example: C.A. 7092/94 Her Majesty the Queen in Right of Canada v. Edelson et al, 51(1) P. D. 625, paragraph 12 of the judgment of the honorable President Barak;

HCJ 785/87 Afo et al v. Commander of the IDF Forces in the West Bank et al, 42(2) P. D. 4, 35-36;

HCJ 606/78 Ayyub et al v. Minister of Defense et al, 33(2) P. D. 113, at 120A (the honorable Justice Witkon) and at 132-134 (the honorable Justice Ben-Porat);

HCJ 102/82 Zemel et al v. Minister of Defense et al, 37(3) P. D. 365.

For example, in Cr.A. 336/61 Eichmann v. The Attorney General, 16 P. D. 2033, 2040 the following was determined:

“According to the law in force in Israel, which is identical on this matter with English law, the relationship between local law and international law is determined according to the following rules:

(1) the law in question acquires reception into the local system of law and becomes a part of this system only after obtaining general international consensus…

(2) In what conditions does this hold true? Where there is no conflict between the provisions of the local statute and the rule of international law. However, where there is such a conflict, the court is under an obligation to prefer the provision of the local legislature and enforce it… it is true that the assumption must be that the legislature aspires to make its legislation accord with the principles of international law (which have received general agreement). However, where there is a clear contrary purpose within the law enacted, this assumption loses its value and the court is instructed not to bring it into consideration.

(3) On the other hand, taking into consideration the assumption mentioned, it is most appropriate to interpret a statute, where it is ambiguous and its content does not demand a different interpretation, in accordance with the provisions of international law (HCJ 279/51; HCJ 280/51, etc. Amsterdam v. Minister of Finance, 6 P. D. 945, 966; Oppenheim Lauterpacht, Eighth Edition, vol. I, at 41, section 21 a)…”.

All customary provisions of public international law, in general, and of the “law of armed conflict”, in particular, therefore constitute a part of our law, unless there is an express contradictory internal law on the matter.
This was indeed determined in the Almadani judgment:

“Israel is in the midst of difficult combat against a raging wave of terrorism … This combat is not taking place in a normative void. It is being carried out according to the rules of international law which provide principles and rules for combat activity”.

Likewise, a similar ruling was made in the Elska judgment:

“In the Response – supported by affidavit – we were provided with an explanation of the military situation prevailing in the area, characterized by shooting incidents, the planting of explosives, the throwing of grenades and Molotov cocktails, while endangering human life and property and attacking the security of IDF forces and civilians. Tens of Israeli soldiers and civilians have been killed. Many others have been injured. According to the Respondent’s Response, its activities are carried out to defend towns and places where civilians and soldiers work. The authority to carry out these various activities is anchored in the law of warfare provided in the Hague Regulations 1907.
We reviewed each of the Petitions. We examined the authority of the Respondent with respect to each of the alleged injuries. We reached the conclusion that in the present circumstances the actions were performed with authority and there was no deviation from proportionality…”.

101.
Hence, the norms determined in the law of warfare of international customary law, binding the State of Israel, also apply to combat activities undertaken by the IDF.

102.
In the present case, the customary provisions of the “law of warfare” merge and are compatible with the provisions determined in Basic Law: The Army, the LAO and Basic Law: The Government, which we explained above, and provide them with even more specific content.

103.
As stated, the aforesaid sections 18 and 51(b) deal with the authority of the army to take actions for the purpose of the defense of State security, in general, and the protection of the security of its inhabitants, in particular. Achieving this purpose leads us to rely on the law of warfare in international customary law, which constitutes the best source of interpretation on this issue, since it deals with military actions undertaken for the purpose of protecting public safety and state security. In addition, the terms used in these “Israeli” provisions of law are terms that are recognized and accepted in international law.

104.
This honorable Court adopted this approach long ago when it held that “a local statute should be interpreted – unless its content demands a different interpretation – pursuant to the laws of public international law…”

See HCJ 279/51 Amsterdam et al v. Minister of Finance, 6 P. D. 945, 966;

See also, Cr. F.H. 7048/97 Anonymous v. Minister of Defense, 54(1) P. D. 721, 742-743, and HCJ 302/72 Abu Hilu et al v. State of Israel et al, 27(2) P. D. 169, at 177C and the references mentioned therein.

105.
To conclude, sections 18 of the LAO and 51(b) of Basic Law: The Government, must be interpreted according to principles of the law of war in international law.

106.
We should also note that even if the source of authority for the IDF to perform these actions is not found in sections 18 of the LAO and 51(b) of Basic Law: The Government, (and alternatively, as stated above, in section 40 of Basic Law: The Government) the rules of customary international law applying to this matter (viz., the customary law of warfare) can stand alone as a source of authority for the IDF to perform those acts and prescribe their limits, by virtue of the principle of the “direct absorption of customary international law into Israeli law”, as explained above.

107.
Taken together, the above shows that whether we resort to customary international law by “direct application” under the basic principles of our legal system, or whether we resort to it as “a means to fill in the content of the Israeli statute” regulating the present issue, the conclusion must be that the principles of the “law of warfare” of customary international law apply, under principles of Israeli law, to the conduct of combat activities by the State, in addition to the provisions of Israeli law applying to the issue.

The Relationship Between Provisions of Internal Criminal Law and Provisions Authorizing the Army and its Soldiers to Defend the State Within the Framework of an Armed Conflict
108.
We have shown above that the IDF has authority to take all required and legal military actions in defense of the State and the security of its inhabitants, both during war time and during a time not of war.

Thus, as long as the IDF acts within the scope of its authority in a matter regulated by the law of war and as long as it acts in accordance with those provisions of customary international law incorporated into Israeli law, such activities cannot be considered criminal, since an act which the law itself permits it to be done cannot constitute a criminal offense. As it was said: “he who forbade is the one who permitted.”
109.
In other words, as long as the IDF and its soldiers act within their authority provided by law, and as long as they do not exceed their authority, they will certainly not be committing criminal offenses.

110.
To illustrate this point we shall turn in this context to HCJ 4354/92 Temple Mount Faithful Movement et al v. Prime Minister et al, 47(1) P. D. 37 (hereinafter: “The Temple Mount Faithful Case”) in which an issue similar to the present case was discussed. In that case the Petitioners argued that, by conducting political negotiations with Syria within which the possibility was discussed of transferring a certain area (in the Golan Heights) from the sovereignty of the State of Israel to the sovereignty of Syria, the Government of Israel had committed an offense against sections 97(b) and 100 of the Penal Law dealing with “treason”. This argument was based on the fact that section 97 of the Penal Law prescribes that “a person who with intent that any area be withdrawn from the sovereignty of the State or placed under the sovereignty of a foreign state, or commits an act calculated to bring this about is liable to the death penalty or to imprisonment for life”; and that section 100 of the Law prescribes that “a person who does any act evincing one of the intentions referred to in sections 97-99 is liable to imprisonment for ten years”. Based on these sections, the Petitioners argued that the Government was, as it were, committing offenses of “treason” and thus demanded that the continued negotiations be stopped.

111.
The comments of the honorable Deputy President Elon, in dismissing the aforesaid petition, are also relevant to the present case:

“Since the Petitioners argued before us, in all sincerity, that by conducting negotiations the Government of Israel had committed the criminal offense of treason inscribed within the statute book of the State of Israel, I told myself that it would first be desirable to hear this harsh and far-reaching allegation on its merits, in order to “cleanse” the Respondents of any suspicion of such an offense…

The allegation that conducting political negotiations by the Government of Israel, which lawfully obtained the confidence of the Knesset, could as it were amount to the criminal offense of treason, is completely erroneous and should never have been raised. Even if the law itself had remained silent with respect to such an allegation – and as we shall see below, explicit mention of this had been made in the law and its legislative history – it fails to conform with the basic concept of governmental powers in a freedom-loving democracy and with common sense, commonly called ‘the fifth part of the Shulchan Aruch’. How is it conceivable that a government, imbibing its very existence from the confidence given to it by the Knesset, in a free democracy such as that of the State of Israel, where at any moment in time the Knesset, which represents Israel’s citizens, can pass a vote of no-confidence bringing it down, that such a government would by its conducting political negotiations with another state so as to reach peace or achieve any other purpose, be committing the offense of treason towards the State of Israel? This is implausible…

The offenses in the aforesaid sections 97 and 100 therefore relate to individuals, or groups, acting without lawful authority and not having been duly authorized. The Government of Israel, by means of its Prime Minister and its representatives, when conducting peace talks with Syria, is lawfully acting within its prerogative power to conduct the foreign relations of the State of Israel. The Respondents, when conducting such negotiations, do not fall within the bounds of the aforesaid offenses, known as treason, and directed toward the act of an individual or group acting without any lawful authority. The negotiations of the Respondents, by virtue of their very function, were within lawful authority…

To conclude, the provisions of the Law do not restrict the power of the executive authority to conduct political negotiations in the manner and means of conducting such negotiations, as it deems fit. This is its authority and even its duty, under law …” (on page 40-42 of the judgment. See also, A. Rubinstein, The Constitutional Law of the State of Israel (Fifth Edition, 5757, Volume B), at 792-793).

112.
These comments are also fitting in the present case, since it is clear that as long as the IDF is operating within its authority and is carrying out military acts required for the defense of the State and public security, pursuant to the law of warfare, as described above, the army and its soldiers are not committing criminal offenses and do not fall within the boundaries of the relevant criminal offenses.

113.
A similar determination is also apparent from the GSS Judgment referred to above. In that judgment it was held that if the legislature provides authority in law for GSS investigators to exercise physical means in investigations conducted by them, then such authority will release them from any criminal liability for exercising such means, since this authority will constitute “external law serving as a defense to criminal liability”. In the words of the Court:

“If the State wishes to enable the GSS investigators to utilize physical means in interrogations, it should prescribe authority for this in legislation… in a law which is external to the criminal law, serving as a source for the authority of the person acting. This ‘external’ law serves as a defense to criminal liability” (GSS Judgment, at 843-844).

114.
If we apply this ruling to the present case we find that in the present case sources of authority were indeed prescribed for the exercise of force, in laws that are “external” to the criminal law. These sources of authority were prescribed, as stated, in section 18 of the LAO and in section 51(b) of Basic Law: The Government, interpreted and complemented in the area of the law of war by the provisions of customary international law on this subject which have been incorporated into Israeli law.


These external laws thus serve as a “defense to criminal liability”, in the language of the Court in the GSS Judgment. These external laws completely negate the application of the criminal liability, as long as the activity is carried out within the authority granted by them and as long as there is no deviation from that authority.

Consequently, as long as the IDF acts in accordance with Israeli and international rules delimiting its authority, it is not committing any criminal offense in this area, and will not fall within the ambit of any criminal act.

Thus, if in the exercise of their authority IDF soldiers kill a terrorist coming to murder and slaughter Israelis, the provisions of the criminal law dealing with murder, manslaughter, etc. will not apply at all and there is no need to examine whether the specific defenses to the criminality of the offense prescribed in the Penal Law have been satisfied; just as in the case of a government conducting political negotiations on handing over territories in Israel, a matter which falls within its authority, the provisions of the criminal law prohibiting the commission of any act designed to bring about the transfer of any territory whatsoever from the sovereignty of the State will not apply, and there will be no need in such a case to examine whether the defenses to the criminality of the offense, prescribed in the Penal Law, have been satisfied with respect to such acts.

115.
Let us add, in addition to the above, mention of the fact that the provisions of the criminal law itself create an express defense to criminal liability, where a person commits an act within the ambit of lawful authority. Thus, even if acts committed under the law of warfare, at the time of combat, must be examined according to the specific defenses prescribed in the Penal Law, the conclusions we reached above will not change since, as stated, there is an express defense in this matter to criminal liability.


This is the defense of “justification”, which was prescribed in section 34M(1) of the Penal Law, 5737-1977 (hereinafter: the “Penal Law”) and provides as follows:

“A person shall not be criminally liable for an act committed in one of the following circumstances:

(1) he was lawfully obliged or competent to commit such act”.

The conceptual basis of this defense is explained by Professor Feller in the following words:

“The defense of justification negates the criminal nature of an act which could have produced a criminal offense if it had not been committed according to a legal norm or accepted social norm. Such a norm is in the nature of a special kind of law invalidating the applicability of a criminal norm prohibiting the act when it is committed under the conditions of such a law. It authorizes the act and at once strips it of its unlawful and anti-social nature.” 
See, Professor Feller, Elements of the Penal Law, 5747, Volume B, at 487 [Hebrew].

Further on, Professor Feller explains further:
“One of the unique marks of every criminal offense is the fact that the conduct producing the offense is prohibited by law. The rule according to which there is no criminal offense without a prohibiting norm is an expression of a basic principle in the penal laws – the legality principle. The minute that the same legal system provides for situations in which a person is obliged or is competent to act, under certain conditions, in a way which under ordinary conditions would have produced a criminal offense, this special norm reduces the applicability of the prohibiting norm and rejects its applicability in such situations. As a result, the act in such situations does not fall within the boundaries of an offense, due to the absence of any prohibiting norm with regard to it.

Ideologically, the act has a positive value to society to such an extent that it gives expression to behavior desirable and even binding, not just permissible, according to the laws of the State…
In short, this is not an exemption from criminal liability, but a complete negation of the criminal nature of the act.” (supra, at 489).

And further on:

“…lawful commission, as justification by virtue of section 24(a)(1) of the Penal Law, means commission under a law positively ordering a person to behave in a particular way or granting him power to behave so in the same positive manner”. (supra, at 491).

And to conclude, Professor Feller states:

“An act committed in performance of the law cannot be considered a criminal offense. The same law authorizes the act” (supra, at 502).

116.
From all the above we may conclude the following:

In the present case, as explained above, the army is competent to do any act required to defend the State which complies with the customary international law of warfare. Thus, as long as the army is carrying out such acts, which it is competent to perform, the defense of justification will apply. This will be so, if there is need to make use of such a specific defense in such a situation, and as we stated above, we do not believe it to be the case from the outset.

117.
Hence, IDF soldiers, acting during an armed conflict within the authority of the IDF to defend the State and public security, are free from any criminal liability as long as they are acting under the rules binding on them in this area. This will be the case whether the provisions of the criminal law do not apply to a situation such as this, or whether in any case at least the one defense applies with respect to them, provided in section 34M(1) of the Law (and in many cases it appears that even other defenses will apply, with no need to go into them here in greater detail, according to the specific circumstances of these cases).

118.
For the sake of comparison, let us refer in this context to the power of authorized persons to use force during an arrest or to prevent escape from arrest, which obviously also exists in situations not occurring within an armed conflict. The legal source of authority empowering competent agents to act is found in provisions outside of the Penal Law, in which the laws of arrest are prescribed. Thus, if a person is killed during the lawful exercise of force, within the limits of authority, the killers will not be criminally liable, or at least, the defense to liability by virtue of the law of “justification” will be applicable in this case.


In this context, compare to Cr.A. 486/88 Ankonina v. Chief Military Prosecutor, 44(2) P. D. 353. See also, the GSS Judgment, at 843-4.

119.
And note in particular, all the above goes to say that where IDF soldiers are acting by virtue of their authority, under binding rules on the matter which determine the ambit of their said authority, criminal law shall not apply or, alternatively, the defense of justification shall apply to the matter.

However, where IDF soldiers exceed their authority and act contrary to the customary law of warfare, it is clear that the internal criminal law will apply and they will be brought to trial under the provisions of the Israeli criminal law.
In this context we shall mention, for example, the judgments of the Courts-Martial handed down in the “Kfar Kasem” case, in which IDF soldiers exceeded their authority and acted contrary to the international law of warfare, prohibiting the intentional killing of innocent civilians:

Court-Martial case MR/3/57 Chief Military Prosecutor v. Major Malinki et al, 17 Psakim Mehoziim 90, as well as the Appeals Court-Martial case A/279-283/58 Ofer et al v. Chief Military Prosecutor, 44 Psakim Elyon 362.

Similarly, in cases in which soldiers loot during combat, they are acting contrary to the international law of warfare, as well as contrary to the specific rules of internal Israeli law, and they will be brought to trial. Unfortunately, this even occurred recently when soldiers were prosecuted and convicted for committing such an offense.

120.
This approach, with respect to the overlap between criminal law and international law, which we spoke of at length in this section, reflects a known and accepted approach in international law. According to this approach, as long as combatants are operating in a sphere regulated by the law of warfare, according to rules made under the law of warfare, internal criminal law will not apply to their activities and they will not be criminally liable. However, if these combatants act contrary to the law of warfare, they will be criminally liable for their breach of the provisions of international law, and will be brought to trial for this breach, pursuant to the pertinent provisions of the internal criminal law.
121.
This approach was implemented in the Leipzig trials, which were heard in the German courts after the First World War. In those trials, rules of international law were used to determine the unlawful nature of the act. When it was determined that the accused had been in breach of the rules of international law, the offenses were ascribed to them by virtue of the provisions of the internal German law:

“The Leipzig court used international law to determine the illegal character of an act as a violation of its provisions; but it applied German law in defining such an act as a crime for which individuals could be held liable and in fixing the punishment for it”.

R. K. Woetzel, The Nuremberg Trials in International Law (London, 1962), 36.

122.
We shall also refer in this context to the illustrative comments of the scholar Lauterpacht, as quoted in Cr.A. 336/61 Eichmann v. Attorney General, 16 P. D. 2033, at 2055:

“War criminals are punished, fundamentally, for breaches of international law. They become criminals according to the municipal law of the belligerent only if their action finds no warrant in and is contrary to international law. When, therefore, we say that the belligerent inflicts punishment on war criminals for the violation of his municipal law, we are making a statement which is correct only in the sense that the relevant rules of international law are being applied, by adoption or otherwise, as the municipal law of the belligerent. Intrinsically, punishment is inflicted for the violation of international law”.

123.
We shall also refer in this context to a recent article in which express comments were made in the direct context raised by the present Petition:

“ […] Combatants may lawfully target and kill enemy combatants, as well as civilians who directly participate in the hostilities. As these persons are legitimate targets of attack, their deaths are treated as justifiable homicide for which the attacker incurs no liability under domestic or international law. Such killings do not constitute assassinations within the meaning of the Executive Order or IHL [International Humanitarian Law], nor would they violate, in principle, the prohibition against arbitrary deprivation of life in human rights law.”

R. K. Goldman, “Certain Legal Questions and Issues Raised by the September 11th Attacks”, 9 Hum. Rts. Br. (2001) 2, 4.

124.
We shall also refer in this context to the comments of the American expert on the law of warfare, Hays Parks:

“In wartime the role of the military includes the legalized killing (as opposed to murder) of the enemy, whether lawful combatants or unprivileged belligerents, and may include in either category civilians who take part in the hostilities”.

W. Hays Parks, “Memorandum of Law: Executive Order 12333 and Assassination”, 1989 Army Law 4, 5-7.

125.
All these sources, and many others, clearly prove what has been stated above. In principle, the actions discussed in the Petition must be examined solely according to rules of customary international law and the authorizing provisions in the Israeli legislation. The provisions of the internal criminal law are irrelevant to the present issue, if they are examined in isolation from the law of warfare, since this is an area regulated in a special manner, as is accepted throughout the world, by a completely different set of laws. This set of laws is the law of warfare.


In effect, within this set of laws, a series of offenses against the law of warfare have been laid down, and a kind of “international criminal law” has been laid down, which is what is pertinent in the time of armed conflict. A person committing offenses of “international criminal law”, will be prosecuted, as stated, under the provisions of the internal criminal law which are pertinent to the matter.

126.
This Section shows that the argument raised by the Petitioners in the Petition, stating that criminal law is the only relevant law for this issue, and that the only defenses which are relevant in the present matter are the defenses of “self-defense” and “necessity”, the existence of which must be examined at all times according to generally accepted rules, is a baseless argument of no substance.

This argument obviously also leads to absurd results, since according to the argument, any act of combat on the part of the army, even during an actual war, is prohibited, unless one out of the two above defenses has been satisfied, both of which are extremely limited in scope and are only intended to regulate the relations between individuals in society and not to regulate the acts of the state.

See Professor Feller’s book referred to above, at 487-503.

Is it conceivable during a time of war that the IDF would only be able to bomb a military base of the enemy within the criminal defenses of “self-defense” or “necessity”, whose scope is so limited?! Can an Israeli tank shoot an enemy tank during a war only when all the conditions prescribed within these defenses have been satisfied?! The answers to these and similar questions are clear, with respect to the IDF as well as with respect to any other army acting under the law of warfare. Such arguments are groundless and have no legal basis.
127.
So we find that there was no legal basis for the Petitioners pinning their hopes in the Petition on the provisions of the Israeli criminal law, in isolation from the context of the present matter, in which a whole different set of laws applies.

128.
In this context it should be noted that the Petitioners’ mistake may possibly derive from the fact that the term “self-defense” is a term borrowed both from the “law of armed conflict” of international law and the “penal laws” of the internal criminal law. Yet obviously these terms are not overlapping or even similar. These terms are completely different and we must be careful not to confuse the two areas. The "self-defense" defense, prescribed in the Penal Law, was definitely not intended to prescribe substantive law with respect to commencing war and was also not intended to regulate combat activities in a state of armed conflict. This defense is intended to apply only in situations in which the internal criminal law applies, while the relevant laws with respect to commencing war and with respect to conduct of combat, are other laws, completely different, as explained above.

129.
Our discussion in this Section spoke of the “relationship” existing between the provisions of internal Israeli criminal law and the provisions of international customary law applying at the time of armed conflict. Before concluding this discussion, and as a comparison, we wish to refer to a similar issue within which we shall discuss the relationship between provisions of the internal Israeli law on negligence and provisions of international customary law.

This issue was discussed at length in a judgment of the District Court of Tel Aviv-Jaffa in the case of C.A. (T.A.) 4289/98 Shlomit Shalom v. Attorney General et al, 58(3) P.M. 1 (hereinafter: the “Shlomit Shalom case”).

130.
This case involved a tort claim filed by an Israeli plaintiff against the Egyptian Ambassador to Israel. The Egyptian Ambassador’s legal counsel argued that their client had diplomatic immunity against the claim.

The difficulty is that, despite the fact that diplomatic immunity is considered to be a customary principle of international law, the Israeli legislature has not deemed fit, up to the present day, to regulate it within internal law (neither in the criminal or civil-tort context).
131.
This meant that in those cases where Israelis were injured as a result of the acts of foreign diplomatic representatives, there was no statutory impediment to the filing of a criminal complaint or filing of a tort action in this regard.

132.
Consequently, in the case of Shlomit Shalom the Court had to grapple head on with the question of the relationship between a customary provision of international law and the plaintiff’s right to file a claim in tort, protected within internal Israeli law.

133.
In a comprehensive and thorough judgment the honorable Judge Y. Gross reached the conclusion that diplomatic immunity – enshrined in international customary law – must also apply to tort proceedings being conducted in Israel, despite the existence of the right to file a tort claim in local law and despite the absence of statutory recognition in Israel of diplomatic immunity. The Court analyzed the issue as follows:

“22. In all matters in connection with the broad and general argument involving an inconsistency between the rules of international law and the Israeli law, we should repeatedly emphasize that we are all in agreement that indeed, where an inconsistency between the international norm and the Israeli law is discovered that cannot be settled, the former must retreat before the Israeli law (Cr.A. 5/51 Steinberg; Cr.A. 336/61; HCJ 253/88, 323 Sajdiya et al v. Minister of Defense). Except that, counsel for the Attorney General rightly contends that the courts are under an obligation to make every effort to settle between the two. If we start on the assumption, according to which any Israeli law not including an exemption for diplomatic immunity prevails over the rules of diplomatic immunity, this would mean that the immunity was devoid of any content and essentially null and void, and there is no doubt that this should not be supported. Counsel for the Attorney General, as well as the lower court, based themselves in this regard on the comments appearing in the book by Y. Englard, A. Barak and M. Cheshin, in the words of the honorable President Barak:

‘The Civil Wrongs Ordinance does not prescribe rules on international immunity. Should the silence in the Ordinance be interpreted as a negative arrangement? The view commonly accepted is that the Ordinance should not be interpreted in this manner… It is inconceivable that immunity granted to those persons bearing international immunity in civilized nations not be recognized in Israel. The silence of the Ordinance can be explained by the fact that the rules on international immunity are not specific to the law of tort and thus there was no point in laying down a special law for tort matters. The legislature of the Mandate obviously assumed that international immunity would be derived in the case of tort liability from the general immunity. Furthermore, in light of the legal status of Palestine as a Mandate of Great Britain, the need was not felt to prescribe rules on international immunity.’

These comments are completely acceptable to me, with all due respect, and I believe that they are as fitting now as they were at the time that they were written. Legal counsel for the Appellant contends that they should not be relied upon since so much time has elapsed since they were published and during that time the issue of diplomatic immunity has generated a considerable amount of attention, as set forth in the Edelson case. However, as stated, the attention was mainly over matters in connection with foreign state immunity and not with respect to diplomatic immunity. In view of the rules of customary international law, the provisions of the Vienna Convention ratified by the State of Israel, and the fact that Israel is a state among those nations having a clear and understandable interest in respecting diplomatic immunity, the invalidation of this immunity with a wave of a hand is inconceivable.” 

134.
And further on, the honorable Judge Gross held further as follows:

“From which one learns that one cannot avoid the fact that together with the provisions of the Civil Wrongs Ordinance, the court will apply the rules of public international law with respect to a tort committed in Israel. Legal counsel for the Appellant contends that in the Klausner case, what was dealt with was a foreign legal system expanding the rights of the injured party, not as in the present case in which an attempt is being made to restrict the rights of the Appellant by integrating the foreign system. However, this trend and conclusion are likely to go both ways.

Finally it should be noted that on all accounts I even accept the assumption of the lower court judge that the issue was covered in a “special law” – lex specialis, in the shape of the laws on diplomatic immunity, as enshrined in international law, as opposed to a “general law” – lex generalis, existing in the provisions of the Civil Wrongs Ordinance, and according to this test as well, the laws of immunity should be applied.” 

135.
In other words, according to the approach of the honorable Court, the question of the relationship between a customary provision of international law and a statutory provision of Israeli law is not monolithic, and it must be recognized that in many cases, a purposeful construction of Israeli law will lead to the conclusion that there is nothing in the provisions of the Israeli law preventing resort to the rules of customary international law, even if not expressly provided for in Israeli law.

136.
If we apply this assertion to the present case we will clearly conclude that if these things are true with respect to a tortious act occurring within the borders of the State of Israel, where it is obvious that the intent of the legislature was for the law of tort to apply in this type of case (on the factual level), it will be all the more so with respect to an act of combat performed by the authorities of the State of Israel outside the territory of the State, within the framework of an armed conflict.

In other words, the rules of customary international law will also apply to these acts, and it is clear that the provisions of the internal criminal law did not intend to prevent this, even though this was not expressly noted in the internal Israeli law.

The obvious consequence, therefore, is that when an act of combat is analyzed and its legality examined, this should be done in accordance with the law of warfare in customary international law and not according to the rules of internal criminal law, which were not designed to apply in this situation from the outset, except in the special circumstances explained above.
137.
In a similar vein, and in a context closer to the present case, we wish to turn to the judgment of this honorable Court in HCJ 5964/92, 6051/92 Benny Uda et al v. State of Israel, 56(4) P. D. 1, in which the Court, in the words of its President, dealt with the question of the relationship between the law of tort and acts of combat. In this regard, the Court held as follows:

“What is the guiding purpose forming the basis for the exemption granted to the State from liability in tort for an “act of combat” of the army? The approach seems to be that acts of combat causing damage to the individual do not need to be decided by the ordinary law of tort. The reason for this is that acts of combat create special dangers, the handling of which must be outside the bounds of ordinary tortious liability. The risk is special from the aspect of the person creating the risk (the military person carrying out an act of combat, the person planning such an act and the State dispatching him on his mission); the risk is special from the aspect of the injured party (whether he is “friend” or “foe”), and the risk is special from the aspect of the scope of the damage. The view is that the ordinary law of tort is not suitable to regulate this special risk. This unsuitability derives from the actual nature of the law of tort, which deals with the allocation of risk for injurious acts in the daily life of the individual in his state. It is not suitable where the risk facing the individual and the public is exceptional and unusual. Acts of combat create risks by their very nature with which “ordinary” laws were not intended to deal. The guiding principles behind the ordinary law of tort do not apply where the damage derives from an act of combat conducted by the State against its enemies (see the comments of Justice Reinhardt in the case of Koohi v. U.S., 976 F. 2d 1328, at 1334).

The proper way to solve the problem of compensation for damage caused by acts of combat is a special arrangement – outside the bounds of the ordinary law of tort – which is able to observe the general picture and allocate the risk, taking into consideration the special nature of the activity, as well as the international agreements concluded by the State (if any). It should be noted that the approach is not that an “act of combat” is outside the ambit of the law. The approach is that the problem of civil liability for acts of combat must be determined outside the classical law of tort. Indeed, denying liability in tort in situations of an “act of combat” is also accepted in other systems of law.”                

138.
It is clear from the above comments that the honorable Court also recognizes the fact that “ordinary” State laws do not necessarily apply automatically to acts of combat and the consequences of such acts.

139.
This is also the position of the State in the present case, in the criminal context.

Just as the District Court (in the case of Shlomit Shalom) did not regard the Israeli Civil Wrongs Ordinance as a “local law” in conflict with the rules of customary international law, regulating the issue of tort claims against persons holding diplomatic positions, so also Israeli criminal law should not be regarded as “local law” in conflict with the law of warfare in customary international law.

Similarly, just as the Supreme Court decided in the Uda case that “the problem of civil liability for acts of combat must be determined outside the classical law of torts” it should also be decided (to paraphrase) that “the problem of criminal liability for acts of combat must be determined outside the classical penal law”.

And similarly, as the honorable Court saw fit to dismiss the allegation in the Temple Mount Faithful case, that the conduct of political negotiations by the State pursuant to its inherent authority, is in breach of its penal laws, so the Respondents are asking, in a similar vein, to dismiss the argument that the conduct of acts of combat by the State, pursuant to its authority under customary international law, is in breach of its penal laws.

140.
We may therefore conclude by stating that as long as any State organ acts within its authority, according to the international law of warfare, it is not committing any criminal offense under provisions of the Israeli Penal Law.

Summary of Section B
141.
The above shows that IDF forces are operating for the defense of the State and public security under authority vested in them by sections 18 of the LAO and 51(b) of Basic Law: The Government. These sections authorize the IDF to carry out at the time of an armed conflict any activity which is lawful. The legality of the activity will be examined under the law of warfare of customary international law. As long as the soldiers are operating within the scope of this authority, they will not fall within the ambit of the internal criminal law and alternatively, in such situations the defense of “justification” will also protect the soldiers, negating their criminal liability.

These are the provisions of the Israeli law pertinent to the present matter. As for the rules of international law applying in Israel on this matter, as was explained above, the customary provisions of the “law of warfare” are pertinent to the present case. These provisions, as explained above, are compatible with the above provisions of Israeli law and in many instances they even add content to the Israeli provisions.

Furthermore, even if there had not been specific provisions of Israeli law granting authority in this regard, the customary provisions of the law of warfare would have been sufficient to authorize the army and its soldiers to act in this sphere, since these provisions have been directly absorbed into Israeli law.

142.
These are therefore our answers to the first part of the second question and to the third question presented to us. Now we are left to respond to the second half of the second question, and in so doing we shall present the substantive provisions of the law of warfare laid down in customary international law which are relevant to the issue in the present Petition.

Section C: Substantive Provisions of the “Law of Warfare” Applying in the Present Case
143.
The previous Sections show that in the present situation, where the State of Israel find itself in the midst of an armed conflict, all the legal sources, both in international law and in Israeli law, indicate that the proper criteria for examining the legality of a certain method of combat activity are those determined by the customary international law of warfare.

The Petition shows that at the heart of the present Petition lies the question of the legality of a certain method of combat undertaken by the IDF.

Since this is so, we shall now go on to examine which provisions of the law of warfare are relevant in the present case and which criteria distinguish between the permitted and the prohibited. These questions were posed in the second part of question B of the decision of the honorable Court, and we shall now answer them.

144.
The law of warfare provides a number of principles applying to the attack of targets:

A. Only legitimate targets may be attacked.

B. Only legal methods may be used to attack.

C. Only legal means may be used for attack.

D. The attack must meet the proportionality standard (in the international law warfare. This means that the military advantage anticipated as a result of the attack is greater than the expected injury to innocent persons as a result of the attack).

See:

Section 3 of the British Manual of Military Law;

 Section II of the Regulations annexed to the Fourth Hague Convention of 1907;

M. N. Shaw, International Law, 4th ed. Cambridge, 1997, 812-815, 822-823.

We shall now analyze these principles in the order in which they appear.

Legitimate Targets During Combat
145.
With respect to targets considered to be “legitimate targets” during combat, the basic rule is that enemy soldiers and combatants are always legitimate targets (unless they are seized, surrender or leave the circle of combat as a result of injury). For example, Oppenheim notes in his book that:

“108. Every combatant may be killed or wounded, whether a private soldier or an officer, or even the monarch or a member of his family. Some writers assert that it is a usage of warfare not to aim at a sovereign or a member of his family. There is in strict law no rule preventing the killing and wounding of such persons…”

L. Oppenheim, 2 International Law, War and Neutrality, 7th ed., 338.

We shall also refer in this regard to Professor Goldman, who has already been quoted above:

“[…] Combatants may lawfully target and kill enemy combatants, as well as civilians who directly participate in the hostilities. As these persons are legitimate targets of attack, their deaths are treated as justifiable homicide for which the attacker incurs no liability under domestic or international law. Such killings do not constitute assassinations within the meaning of the Executive Order or IHL [International Humanitarian Law], nor would they violate, in principle, the prohibition against arbitrary deprivation of life in human rights law.”

R. K. Goldman, “Certain Legal Questions and Issues Raised by the September 11th Attacks” 9 Hum. Rts. Br. (2001) 2, 4.

The International Red Cross Manual also determines in this context that:

“1013.2

There is nothing in law to prevent the attacking of an enemy individual provided he is a combatant, the attack is carried out by combatants, who distinguish themselves as such, or at least carry their weapons openly, and it is not done perfidiously. If the individual surrenders or is hors de combat he must be protected…”

Fight It Right, Model Manual on the Law of Armed Conflict for Armed Forces, (1999) (hereinafter: the “International Red Cross Manual”).

A similar provision appears in the Manual of Military Law of the British Army (of 1958):

“108.

…The means of reducing these powers of resistance are: killing and disabling enemy combatants; constraining them by defeat or exhaustion to surrender…”

And in a similar vein, the German Military Manual also determines that:

“441.

Attacks, i.e. any acts of violence against the adversary, whether in offense or in advance … shall be limited exclusively to military objectives.

442.

Military objectives are armed forces…”

146.
With attention to this rule, that enemy soldiers and combatants are always legitimate targets, we now need to examine the question whether “terrorists” are a legitimate target under the law of warfare. After we respond to this question, we shall deal with the question whether the law of warfare has any specific prohibitions restricting or prohibiting the method of action involved in this Petition, and afterwards we shall also deal with the issue of the means of combat and the principle of proportionality.

Terrorists as Legitimate Targets in Combat
147.
International law, within the law of warfare, distinguishes between two categories of persons: combatants and civilians. Whereas combatants are legitimate targets for attack, a targeted attack against civilians is absolutely prohibited.

148.
If, in the past, the distinction between the two populations was relatively clear (soldiers were combatants, and the rest were civilians), since the Second World War it has become clear that there are many situations in which the distinction is not so clear and simple.

149.
Thus, by the time of the Third Geneva Convention of 1949 concerning prisoners of war (and accepted as customary international law) persons with the status of war prisoners were not only soldiers within a regular army, but also members of militias and “resistance movements”, subject to compliance with several conditions. In the language of section 4(2) of the Convention:

“Members of other militias and members of other volunteer corps, including those of organized resistance movements, belonging to a Party to the conflict and operating in or outside their own territory, even if this territory is occupied, provided that such militias or volunteer corps, including such organized resistance movements, fulfil the following conditions:

(a) that of being commanded by a person responsible for his subordinates;

(b) that of having a fixed distinctive sign recognizable at a distance;

(c) that of carrying arms openly;

(d) that of conducting their operations in accordance with the laws and customs of war.”

150.
In other words, in order for a person to be entitled to prisoner of war status, he did not necessarily have to be a “soldier”, it was enough for him to be considered a “combatant” under the conditions determined in the Convention.

151.
This broadening trend of the term “combatant” gained significant momentum in the drafting of the first Additional Protocol (1977) to the Geneva Conventions. This Protocol (to which Israel and the United States have not acceded and which does not constitute a part of customary international law), significantly expands the ring of persons that may be considered “lawful combatants”.

152.
In the present case, there is no need to expand on the question who may be considered a “lawful combatant” and who an “unlawful combatant”, since in any event it is undisputed that a person directly taking part in enemy acts is a legitimate target, whatever his formal characterization (member of a regular army wearing a uniform, a guerrilla fighter, or civilian etc.). In this regard the Red Cross Manual expressly determined:

“Civilians are not permitted to take direct part in hostilities and are immune from attack. If they take a direct part in hostilities they forfeit this immunity.”

See, the Red Cross Manual, at 34, paragraph 610.

And as Professor Goldman stated, which was quoted above:

“[…] Combatants may lawfully target and kill enemy combatants, as well as civilians who directly participate in the hostilities. As these persons are legitimate targets of attack, their deaths are treated as justifiable homicide for which the attacker incurs no liability under domestic or international law. Such killings do not constitute assassinations within the meaning of the Executive Order or IHL [International Humanitarian Law], nor would they violate, in principle, the prohibition against arbitrary deprivation of life in human rights law.”

R. K. Goldman, “Certain Legal Questions and Issues Raised by the September 11th Attacks”, 9 Hum. Rts. Br. (2001) 2, 4.

153.
It should be emphasized that physical participation in combat is not a necessary condition for the status of “combatant”. Not only someone shooting a gun or detonating a bomb may be considered a “combatant”, but also someone who dispatches the gunman or plans his mission. In the words of Schmitt:

“…lawful targeting in wartime has never required that the individual actually be engaged in combat. Rather it depends on combatant status”.
M. N. Schmitt, “State-Sponsored Assassination in International and Domestic Law”, 17 Yale J. Int’l L. (1992) 609, 674.

In a similar vein, Pickard, in his article, also determines that participation in combat on the battlefield is not a condition for the definition of “combatant”, and to conclude his comments he determines in this context that:

“There are now understandings in regard to when an individual is a ‘lawful target’ in times of war, regardless of the question of whether he is present on the battlefield.”

D. Pickard, “Legalizing Assassination? Terrorism, the Central Intelligence Agency, and International Law”, 30 Ga. J. Int’l & Comp. L. 1, 18-19.

154.
According to these principles, any person directly participating (either in carrying out, planning or dispatching) in hostile activity directed against civilian or military targets falls within the definition of a “legitimate target” as stated.
And it should be emphasized that such a person cannot attempt to make cynical use of the law of warfare to argue that the fact that he is not wearing a uniform at the time of his combat activity (in grave breach of the principles of the law of warfare) grants him immunity from attack.

The American expert, Hays Parks, makes reference to this issue when he states:

“In wartime the role of the military includes the legalized killing (as opposed to murder) of the enemy, whether lawful combatants or unprivileged belligerents, and may include in either category civilians who take part in the hostilities.

[…]

A civilian who undertakes military activities assumes a risk of attack, and efforts by military forces to capture or kill that individual would not constitute assassination.”

W. Hays Parks, “Memorandum of Law: Executive Order 12333 and Assassination”, 1989 Army Law, 4, 5-7.

And in the words of Jackson, in her article:

“Thus, a military attack against a terrorist threat should not be viewed any differently from an attack against conventional forces in response to a threat.”

J. M. Jackson, “The Legality of Assassination of Independent Terrorist Leaders: An Examination of National and International Implications”, 24 N. C. J. Int’l L. & Com. Reg. 669, Chapter V.

In a similar vein, the scholar Matthew S. Pape also determines that:

“Terrorists are irregular combatants who violate international laws and murder civilians; they can and should be targeted.”

M. S. Pape, “Can we put the leaders of the ‘axis of evil’ in the crosshairs?”, US Army War College Quarterly – Autumn 2002, p. 62, 68-69.

155.
Schmitt, in his article, also makes reference to this issue, when he states:

“An obvious example is combating terrorism. Whether terrorism amounts to armed conflict is disputable. If it does, then states can engage terrorists directly and individually. Even if it does not, states have a generally recognized right of self-defense under international law, acknowledged in the U.N. Charter. Thus, if the targeted individual engages in activity that would qualify him as a combatant during an armed conflict, attacking him is legal”.

M. N. Schmitt, “State Sponsored Assassination in International and Domestic Law”, 17 Yale Jour. of Int. L. (1992) 609, 644.

It should be noted that this article was written about a decade ago, prior to the commencement of the “global war against international terrorism”. Today, as was clarified in the first Section above, the United States itself has already expressly determined that the war against terror is analogous to an “armed conflict” and this is obviously the case with respect to Israel’s war against terror over the last two years.

In the words of Professor Steven David:

“If Israel is in “armed conflict” with the Palestinians, that is tantamount to war, and in war, Israel has every right to target those combatants it believes are its enemy. Just as a soldier will feel no compunction about firing on an opposing enemy in wartime before they attack, so Israel is legally justified in preemptively killing terrorists regardless of whether they have attacked Israel. War – or armed conflict – is a legal license to kill opponents whether it is targeted killing or more traditional combat.”

S. R. David, “Fatal Choices: Israel’s Policy of Targeted Killing”, Mideast Security and Policy Studies No. 51 (2002), at 15.

156.
We may therefore conclude by saying that terrorists – i.e., persons actively participating in planning, dispatching and carrying out acts of terrorism – are legitimate targets of attack under the law of warfare.
Restrictions or Prohibitions on the Method of Action
157.
The law of warfare determines a long list of prohibitions and restrictions with respect to the means and methods which states may use at the time of military attack. This Petition deals with the method of combat exercised by the State of Israel – the attack of specific terrorists threatening State security. It was alleged in the Petition that this is an unlawful method of combat. We shall show below that this allegation is baseless.

158.
The main provision pertinent to the present case in this context is the provision enshrined in customary international law, banning killing of an individual person by treacherous means (“treacherous killing”).

159.
The source of this prohibition began to appear in the writings of international lawyers from the 17th century, but its main modern expression was in 1907, within the Regulations annexed to the Fourth Hague Convention of 1907, in which it was determined (in Article 23(b), which it is accepted to regard as customary international law):

“In addition to the prohibitions provided by special Conventions, it is especially forbidden

…

(b) To kill or wound treacherously individuals belonging to the hostile nation or army;”

160.
What is the exact meaning of the term treacherously? In the absence of any official and binding interpretation of the Hague Regulations, this term does not have a clear and uniform meaning. Nevertheless, a review of the extensive literature dealing with this term leads to the conclusion that in principle, this is killing based on a breach of confidence on the part of the other party, or an abuse of signs or status which have been granted special protections under international law.

161.
Thus for example, in his article Schmitt stresses that this term should not be given too broad a meaning and notes that the essence of the term “treacherous” stems from a “breach of confidence”. In his words:

“… once must be careful not to define treacherous acts too broadly. Use of stealth or trickery, for instance, is not precluded, and will not render an otherwise lawful killing an assassination. Treachery exists only if the victim possessed an affirmative reason to trust the assailant.

[…]

The essence of treachery is a breach of confidence.”

M. N. Schmitt, “State Sponsored Assassination in International and Domestic Law”, 17 Yale J. Int’l L. (1992) 609, 617, 633.

162.
However, other international legal scholars found difficulty in creating a clear definition of the term, and preferred instead to make use of examples.

For example, Oppenheim's International Law, refers in the following manner to the term “treacherous killing”:

“110.

…Another customary rule, also enacted by Article 23(b) of the Hague Regulations, prohibits any treacherous way of killing and wounding combatants. Accordingly, no assassin must be hired, and no assassination of combatants be committed; a price may not be put on the head of an enemy individual; proscription and outlawing are prohibited; no treacherous request for quarter must be made; no treacherous simulation of sickness or wounds is permitted.”

L. Oppenheim, International Law (7th ed., edited by H. Lauterpacht), 1952, 340.

163.
Also Dinstein, in his book (with reliance on Oppenheim's) states that:

“On the other hand, it is accepted for example, that a combatant is prohibited from dispatching murderers to liquidate the enemy’s supreme command, although it is not easy to decide specifically which acts are permitted or prohibited, unless there is an express provision on the matter.”

Y.Dinstein, The Law of War, Shocken and Tel Aviv University, 1983, 135 [Hebrew].

These are therefore some of the sources discussing “treacherous” killing. As shall be clarified below, Israel certainly does not act contrary to this prohibition.

164.
These and other sources indicate that at times, in the context of “treacherous killing”, the additional term of “assassination” is used. We therefore shall now briefly explain this term, which has been mentioned in the past (and mainly by opponents of the State of Israel) in the context of the method of action involved in the present Petition.

165.
At the very outset of this discussion we should clarify that the term “assassination” is not a regular legal term, but a “media” or “public” term. In this context, the popular use of this term is to describe the murder of persons against a political background. For example, the picture drawn in the mind of an ordinary person when hearing the term assassination is that of a paid assassin who performs, for consideration, murderous acts against political or other persons, having been sent by a large criminal organization, such as the Mafia or similar organizations.


The expert Hays Parks says the following about such an act:

“While assassination is generally regarded as an act of murder for political reasons, its victims are not necessarily limited to persons of public office or prominence. The murder of a private person, if carried out for political purposes, may constitute an act of assassination.”

W. Hays Parks, “Memorandum of Law: Executive Order 12333 and Assassination”, 1989 Army Law, 4, 4.

166.
As such, assassination is prohibited both under principles of international law and under the national systems of law in each and every state.

167.
It is exactly this most negative context which is the object of those attempting to attach the label of assassination to the method of combat involved in the present Petition. However, the central issue within the Petition involves a different area altogether, and it is thus clear that there is no connection between the policy of the State of Israel involved in the present Petition and prohibited acts of assassination of the kind mentioned.

168.
Despite the fact that the “ordinary” use of the term is in the context of a criminal act within the territory of a state during peacetime, the term assassination is also at some times mentioned in a different context, which is relevant to the time of combat. In this context, it is known as “wartime assassination”. This term is also not completely unambiguous. In the words of Wingfield:

“A review of the literature in the field reveals a stunning imprecision in the use of the term ‘assassination’. Each authority cited in this article has its own definition of the term … Generally, those commentators who oppose targeting individuals, even in wartime, apply the term ‘assassination’ to every such killing. Others, who draw finer distinctions between types of killing, apply the term to a much smaller set of situations.”

Thomas C. Wingfield, Taking aim at regime elites: assassination, tyrannicide, and the Clancy doctrine, 22 Md. J. Int’l L. & Trade (1999) 287, 306.

In any event, a central trend in the writing on this topic takes the view that in effect it is one of the alternatives to “treacherous killing”, expounded above. Within this framework it is essentially the prohibition imposed by customary international law on the killing of specific persons during wartime, “by means of treachery”. The term was defined in the 18th century by the scholar Emerich de Vattel:

“In the mid-18th century, Emer de Vattel defined assassination as ‘a murder committed by means of treachery’.”

Thomas C. Wingfield, "Taking aim at regime elites: assassination, tyrannicide, and the Clancy doctrine", 22 Md. J. Int’l L. & Trade (1999) 287, 301.

This definition has been preserved up to the present day, and in the words of Schmitt:

“It is possible to derive from these sources a definition of wartime assassination containing two elements: the targeting of an individual, and the use of treacherous means. An act committed during hostilities that meets these criteria is forbidden absolutely, regardless of motivation. Conversely, an act lacking either element, wrongful or not, does not amount to assassination…”

M. N. Schmitt, “State-Sponsored Assassination in International and Domestic Law”, 17 Yale J. Int’l L. (1992) 609, 632.

See also on this matter the comments of Zengel:

“… assassination under customary international law is understood to mean the selected killing of an individual enemy by treacherous means.”

P. Zengel, “Assassination and the law of armed conflict”, 134 Mil. L. Rev. (1991) 123, 131.

As shall be clarified below, Israel is certainly not in breach of this prohibition.

In this context we would like to refer to the comments of Professor David:

“For many, “assassination” is murder by treacherous means, and so how one is killed is as or even more important than who is killed in determining whether the ban on assassination applies. As former American Secretary of Defense Casper Weinberger notes, ‘Thus it is considered lawful in warfare for a skilled and daring soldier (perhaps a Delta Force commando) to steal into the enemy’s camp and enter the general’s tent and kill him. But it would be a forbidden assassination if someone disguised as the general’s doctor was admitted to his tent and then killed him.’ The issue of what constitutes “treacherous killing” is not just semantics. The United States had little trouble justifying its efforts to kill Khadaffi in 1968 or Osama Bin Laden in 1998 using bombs and cruise missiles. Precisely because they were military operations and not carried out under false pretenses, the ban against assassination did not apply.

…

International lawyers may disapprove of the Israeli actions, but few would argue that it violates the ban on assassination.”

S. R. David, “Fatal Choices: Israel’s Policy of Targeted Killing”, Mideast Security and Policy Studies No. 51 (2002), p. 15-16.

169.
It is appropriate to note here that some scholars believe that the ban on assassination during combat is a ban that has become obsolete, since it is a remnant of very old legal principles. According to this approach, there is no justification for a specific rule on this issue, although it is desirable to examine each act of force during combat according to the modern principles of the law of warfare. For example, Zengel notes:

“The customary treatment of assassination under international law is in most cases impertinent to or in contradiction with, contemporary concerns regarding the use of force in armed conflict. It developed during an era in which the waging of war was considered an intrinsic right of nations and kings, when respect for personal honor and loyalty to one’s sovereign was paramount and when wars, by today’s standards, produced relatively little harm. As is true of law generally, the customary provisions concerning assassination served to protect and preserve values that were important to the society in which they originated. Changes in society, together with changes in the nature of warfare and the magnitude of destruction it is capable of causing, have changed the focus of the law of war… In this context, it makes little sense to preserve a special and unique provision of law that protects the lives of single individuals – regardless of their prominence – at the possible expense of the lives and well-being of hundreds or thousands of others.”

P. Zengel, “Assassination and the Law of Armed Conflict”, 134 Mil. L. Rev. (1991) 123, 154.

Furthermore, many scholars believe that the ban on assassination is not a complete ban, but there are some situations in which an act defined as assassination will be legitimate, under certain conditions, as part of the exercise of the right of self-defense, on which we shall expand later. In this context we wish to refer to the articles of Beres and Jackson, quoted in section 201 below.

170.
In any event, the ambiguity with respect to the meaning of the rule banning “killing by treacherous means” (treacherous killing) continued to create some confusion and uncertainty among both scholars and soldiers. Since this was so, an initiative was taken within the discussions to consolidate the First Additional Protocol (1977) to the Geneva Conventions (which in its generality, as stated, does not represent customary international law), to add additional provisions in this context with the object of better clarifying prohibited and permissible acts in this area.

171.
As a result of this initiative, the provisions of Article 37 on perfidy (in Hebrew – ma’al) were included within the First Additional Protocol:

“1. It is prohibited to kill, injure or capture an adversary by resort to perfidy. Acts inviting the confidence of an adversary to lead him to believe that he is entitled to, or is obliged to accord, protection under the rules of international law applicable in armed conflict, with intent to betray that confidence, shall constitute perfidy. The following acts are examples of perfidy:

(a) the feigning of an intent to negotiate under a flag of truce or of a surrender;

(b) the feigning of an incapacitation by wounds or sickness;

(c) the feigning of civilian, non-combatant status; and

(d) the feigning of protected status by the use of signs, emblems or uniforms of the United Nations or of neutral or other States not Parties to the conflict.

2. Ruses of war are not prohibited. Such ruses are acts which are intended to mislead an adversary or to induce him to act recklessly but which infringe no rule of international law applicable in armed conflict and which are not perfidious because they do not invite the confidence of an adversary with respect to protection under that law. The following are examples of such ruses: the use of camouflage, decoys, mock operations and misinformation.”

172.
Many scholars discussing the issue are undecided as to the relationship between the ban on “treacherous killing” enshrined within the Hague Regulations and the ban on “killing by means of perfidy” enshrined in the First Additional Protocol. All these viewpoints overlap with each other, at least partially, although there may also be certain differences. See:

M. Schmitt, “State-Sponsored Assassination in International and Domestic Law” 17 Yale J. Int’l L. (1992) 609, 617, 631, 678-679;

P. Zengel, “Assassination and the Law of Armed Conflict”, 134 Mil. L. Rev. (1991) 123, 140;

See also the International Committee of the Red Cross's Commentary on the Additional Protocols to the Geneva Conventions (eds. Y.Sandoz, C.Swinarski and B.Zimmerman) (1987), at 431-433.

We shall also refer in turn to section 50 of the military manual of the United States Army, which does not distinguish between the two terms.

173.
It is appropriate to note here that Article 8 of the Rome Statute of the International Criminal Court (1998), which details the jurisdiction of the International Criminal Court with respect to offenses of war crimes, also provides, in Article 8(2)(b)(xi), a ban on killing or wounding treacherously. The text of the ban is as follows:

“(xi) Killing or wounding treacherously individuals belonging to the hostile nation or army;”

In this Statute, the authors therefore preferred to stick to the 'classical' term "treacherously" used in the Hague Regulations of 1907 rather than the relatively new term “perfidy”, which was coined only in 1977, within the First Additional Protocol to the Geneva Conventions.

This ban also forms the basis of Article 8(2)(b)(vii) of the Rome Statute, prohibiting the improper use of international protected emblems, as follows:

“Making improper use of a flag or truce, of the flag or the military insignia and uniform of the enemy or the United Nations, as well as the distinctive emblems of the Geneva Conventions, resulting in death or serious personal injury.”

It should be noted that the scholar Michael Cottier, who wrote the chapter analyzing the Article quoted above in the book edited by Otto Triffterer – Commentary on the Rome Statute of the International Criminal Court – brings various definitions given in the past to the term perfidy: one definition is a “breach of good faith deliberately induced in order to exploit it to gain a military advantage in a situation of armed conflict”. Another definition, brought in the German Joint Services Regulations, is: “acts misleading the adverse party into the belief that there is a situation affording protection under international law”. A slightly different definition, proposed by Cottier, is: “acts inviting the confidence of an adversary to lead him to believe that he is entitled to, or is obliged to accord, protection under the rules of international humanitarian law, with intent to betray that confidence”.

See: O. Triffterer (ed.), Commentary on the Rome Statute of the International Criminal Court, Baden-Baden,(1999), at 220.

174.
Either way, the common ground to both these above rules, prohibiting killing “by treacherous means” or “by perfidy”, is that they both prohibit killing a specific person by means of a method based on a breach of confidence or abuse of the emblems or status granted special protections under international law.


As shall be explained below, Israel is not acting contrary to this ban.
175.
In any event, it should be clarified and emphasized that even in the opinion of those who provide the broadest interpretation of the terms, perfidy, treacherous killing and assassination, which we described above, the law of warfare has no ban on killing specific enemy soldiers. In fact the opposite is true, and in many instances (particularly in the case of an important commander or a soldier with essential skills) the killing of a certain person is not only lawful under the laws of warfare, but is also sometimes imperative.


For example, in Green’s book he states in this context as follows:

“…Article 23(b) of the Hague Regulations ‘does not, however, preclude attacks on individual soldiers or officers of the enemy whether in the zone of hostilities, occupied territory, or elsewhere’. Equally nothing prevents an attempt by members of the forces of one belligerent against an individual commander at his headquarters, behind the lines or outside the field of conflict, since he is regarded as a legitimate combatant in such circumstances.”

L. C. Green, The Contemporary Law of Armed Conflict (2nd ed.), 144.

176.
In a similar vein, Article 31 of the war manual of the United States Army provides (in the context of Article 23(b) of the Hague Regulations): 

“This article is construed as prohibiting assassination, proscription, or outlawry of an enemy, or putting a price upon an enemy’s head, as well as offering a reward for an enemy “dead or alive”. It does not, however, preclude attacks on individual soldiers or officers of the enemy whether in the zone of hostilities, occupied territory, or elsewhere.”

177.
A similar interpretation is also found in the Manual of Military Law of the British Army (1958), in which it was determined, in a note relating to Article 23(b) of the Hague Regulations, as follows:

“Hague Rules 23(b). For instance, it would be treachery for a soldier to sham wounded or dead and then attack enemy soldiers who approached him without hostile intent, or to pretend that he had surrendered and afterwards to open fire upon or attack an enemy who was treating him as hors de combat or a prisoner. This prohibition applies only to treacherous killing. It is not forbidden to send a detachment or individual members of the armed forces to kill, by sudden attack, members or a member of the enemy armed forces…”

178.
Similar comments are also propounded by the scholar Rowe, in an article relating to the activities of “special forces” and the laws of warfare:

“It is … difficult to accept that an individual, let alone a body, however small, of the armed forces of the enemy would not also be a military objective that may be attacked.”

P. Rowe, “The Use of Special Forces and the Laws of War”, 33 Revue de droit militaire et de droit de la guerre (1994) 207, 222-223.

179.
We may therefore conclude by saying that there is no bar in international law to planning and carrying out an attack on a specific person, as long as that person is a “legitimate target” under the law of warfare, provided however that the attack is not carried out “by treacherous means”.
180.
Applying this rule to the particular issue – is the operational policy of the State of Israel referred to in this Petition compatible with the provisions of the law of warfare set forth above? Without going into a detailed explanation of the operational side of this issue, we request to note that the State of Israel does act in compliance with the provisions of international law set forth above.

In other words, the State of Israel does not act using methods of perfidy, treacherous killing or assassination.
Although the State sometimes attacks specific terrorists by military means, within the framework of its war against the deadly terror directed against it, this is not prohibited, as explained above, and is expressly permitted under the rules of international law.

181.
Hays Parks referred to this issue specifically when he wrote the following:

“A civilian who undertakes military activities assumes a risk of attack, and efforts by military forces to capture or kill that individual would not constitute assassination.”

W. Hays Parks, “Memorandum of Law: Executive Order 12333 and Assassination”, 1989 Army Law 4, 8.

182.
Goldman, who wrote his article following the terrorist attacks in the United States on September 11th, also expressly determined in this context that:

“[…] Combatants may lawfully target and kill enemy combatants, as well as civilians who directly participate in the hostilities. As these persons are legitimate targets of attack, their deaths are treated as justifiable homicide for which the attacker incurs no liability under domestic or international law. Such killings do not constitute assassinations within the meaning of the Executive Order or IHL [International Humanitarian Law], nor would they violate, in principle, the prohibition against arbitrary deprivation of life in human rights law.”

R. K. Goldman, “Certain Legal Questions and Issues Raised by the September 11th Attacks” 9 Hum. Rts. Br. (2001) 2, 4.

183.
Schmitt also referred to this issue when he stated:

“… determining whether an individual can be targeted is basically a two-step process. First, a planner must ascertain whether the individual is a lawful target. Then the planner must determine whether the means selected to execute the mission violate any specific prohibition. Since an act permissible under these two tests will never be assassination, an assassination analysis would only complicate matters.”

M. N. Schmitt, “State-Sponsored Assassination in International and Domestic Law”, 17 Yale J. Int’l L. (1992) 609, 685.

184.
Kendall, who examined in his article the legality of the specific policy of the State of Israel involved in this present Petition, reached the unequivocal conclusion in this context:

“Israel’s policy of targeted killings does not contravene international law. The policy is not one of “assassination”, as defined by customary international law, and the doctrine of anticipatory self-defense renders it a legal, defensible policy in the fight against terrorism.”

J. N. Kendall, “Recent Development: Israeli Counter – Terrorism: “Targeted Killings” Under International Law”, 80 N. C. L. Rev. 1069, 1071.

Professor David, who also examined the policy of the State of Israel on this issue, in light of the principles of international law, also reached a similar conclusion. The following is the essence of his comments:

“There is no established norm against targeted killing, but there is one against assassination. Although I have argued there is a substantial difference between the two concepts, they are related in public perceptions.

…

There is a clear consensus that assassination violates international law. Nevertheless, as already discussed, there are strong reasons to believe that the Israeli policy of targeted killing is not the same as assassination. The Director of the Center for National Security Law and the University of Virginia Law School, John Norton Moore, explains, ‘If one is lawfully engaged in armed hostility, it is not assassination to target individuals who are combatants.’ An American military lawyer, Charles J. Duncan agrees, ‘Contrary to popular belief, neither international law nor US domestic law prohibits the killing of those directing armed forces in war. Nations have the right under international law to use force against terrorists’”

S. R. David, “Fatal Choices: Israel’s Policy of Targeted Killing”, Mideast Security and Policy Studies No. 51 (2002), p. 12-15.

185.
We may therefore conclude by stating that the State of Israel is acting in compliance with the principles of international law permitting the planning and execution of an attack against a specific person, as long as that person is a “legitimate target” under the law of warfare, provided however that the attack is not carried out “by treacherous means”.

186.
To complete the picture, we should note that from recent press reports it appears that the United States has also adopted the method of combat referred to in this Petition, against members of the al Qaida organization. The United States carried out this attack against these terrorists when they were on the territory of Yemen. The press quoted senior government officials of the United States who argued that there was nothing wrong with this action, which was intended to attack combatants belonging to a terror organization and was carried out within the global campaign conducted by the United States against terrorism.

Limitations on the Means of Attack
187.
The law of warfare (customary and conventional) prescribes a number of limitations and prohibitions on certain types of weapons. This Petition does not deal with this matter and so there is no need to expand on this issue. However, in the present context it should be noted that there is no specific legal limitation on the means by which it is possible to attack terrorists or any other specific individual in a lawful attack. In other words, terrorists may be attacked using any means permitted under the law of warfare.

188.
In this context, we wish to refer to the comments of Schmitt, when he stated:

“… the use of aircraft to kill a specific individual would not constitute assassination unless those aircraft were improperly marked with protective, for example medical, symbols.

[…]

The prohibition on treachery does not require attackers to meet their victim face to face. Thus, a special forces team may legitimately place a bomb in the residence of the target or shoot him from a camouflaged position.”
M. N. Schmitt, “State-Sponsored Assassination in International and Domestic Law”, 17 Yale J. Int’l L. (1992) 609, 634.

189.
In a similar vein, the American expert, Parks, also notes in this context that:

“Nor does the prohibition on assassination limit means that otherwise would be lawful; no distinction is made between an attack accomplished by aircraft, missile, naval gunfire, artillery, mortar, infantry assault, ambush, land mine or booby-trap, a single shot by a sniper, a commando attack, or other, similar means. All are lawful means for attacking the enemy and the choice of one vis-à-vis  another has no bearing on the legality of the attack. If the person attacked is a combatant, the use of a particular lawful means for attack (as opposed to another) cannot make an otherwise lawful attack either unlawful or an assassination.”
W. Hays Parks, “Memorandum of Law: Executive Order 12333 and Assassination”, 1989 Army Law 4.

The Proportionality Requirement
190.
As stated above, the international law of warfare obliges each combatant party to observe proportionality when carrying out attacks. The meaning of this requirement is that there is a prohibition on carrying out an attack if, as a result of such attack, disproportionate damage is anticipated to innocent individuals.

191.
Israel’s security forces are well aware of this requirement and are instructed to observe it in every operational activity.

192.
It should be emphasized that in addition to it being a legal requirement, this is also a binding requirement on moral grounds, which form the foundation of the values of the State of Israel in general, and of the security forces in particular.

And in the language of the “The Spirit of the IDF” (the ethical code of the Israel Defense Forces):

“Purity of Arms 
The IDF servicemen and women shall use their weapons and force only for the purpose of achieving their mission, only to the extent necessary for that purpose, and shall maintain their humanity even during combat.  IDF soldiers shall not use their weapons and force against non-combatants or prisoners of war, and shall do their utmost to prevent harm to their lives, bodies, dignity and property.”

193.
On this point, it should be emphasized that this does not mean that security forces of the State of Israel (or of any other state whatsoever) are able to guarantee that in each and every instance only the terrorists will be hit and not anyone else. This would be an impossible requirement.

In particular, it is impossible to make such a demand in a state’s struggle against terrorists, because not infrequently terrorists, aware of the fact that the security forces are pursuing them, make sure to remain within a civilian environment in which innocent civilians are present, with the intent of exploiting the civilian environment to achieve “immunity” from the possibility of being harmed.

194.
Because of these and other operational difficulties, security forces are unable to guarantee that an attack on terrorists will only be carried out in places in which no other person is present within the range of danger.

However, at all stages of gathering intelligence, of operational planning and of execution, substantial efforts are made to guarantee, as far as possible, that innocent persons will not be harmed. As a result of this, many operational activities have been canceled, solely due to the fact that it became apparent that it would be impossible to carry out the mission without a disproportionate risk to innocent individuals.

Similarly, it should be recalled that in most cases the operational activity relies on intelligence information. Although, as stated, huge efforts are made to verify that the information is credible and exact, in the security conditions described above, information that was correct and exact at one particular moment in time may change within minutes or seconds. Thus, naturally, and despite the vast efforts invested to meet this issue, it is impossible to expect 100% intelligence accuracy from the various intelligence agencies over time and in each and every case.

The security establishment is therefore acting according to the best intelligence information it receives when arriving at decisions and it makes every effort to ensure that innocent individuals will not be harmed. Naturally, the information in the hands of the authorities prior to carrying out an attack is the information according to which the decision must be taken and according to which the decision must also be examined in retrospect, and the situation cannot be examined from the standpoint of “post factum wisdom”.

In any event, the guidelines to the security forces are to act according to the proportionality requirement in international law, which we explained above.
In his article Schmitt gave a good description of how states deal with terrorist organizations in this context, by stating:

“Regardless of the relative strength of the terrorist group, a state that hesitates to act against terrorists may lose the opportunity to act at all. Terrorists are difficult to locate and to track. […] Thus, targeted states generally have only a limited ‘window of opportunity’.”

M. N. Schmitt, “State-Sponsored Assassination in International and Domestic Law”, 17 Yale J. Int’l L. (1992) 609, 648.

195.
To conclude, a clear determination may be made that Israel is operating against legitimate targets, with legitimate methods and legitimate means, in compliance with the rules on proportionality. In doing so Israel is operating in accordance with all the relevant principles of customary international law which we described at length above.
Attacks on Terrorists Within the Framework of the Right of Self-Defense
196.
As was explained in detail above, the State of Israel is currently in the midst of a state of “armed conflict”. Based on this factual situation, we examined the method of action referred to in the present Petition in accordance with the principles of the international law of warfare.

197. 
Moreover, in excess of what is required, and to complete the picture, the Respondents wish to clarify that the method of action referred to in the present Petition is also legal in a scenario of a war against terrorism which does not come within the definition of an “armed conflict”. In such a situation, the legal discussion will be conducted within the narrow limits of the right of self-defense provided for in public international law.

198.
In this context, we wish to recall what we explained in Section A above, that the right of self-defense in its modern meaning in international law, is implemented on two levels: first, in its narrow context, this right constitutes a source of authority for carrying out a one-time act of force; second, in a broader context, this right constitutes a source of authority for commencing an armed conflict.


On both levels, the approach of international law is that, on the manner of carrying out the act of force (whether it is a one-time act or many acts within the framework of an armed conflict), as distinct from the actual right to carry out an act of force, the same rules of international law will apply that regulate combat activities, viz., the law of warfare.


On this matter the scholar Schmitt stated as follows:

“…if there is a state of armed conflict, the ban on assassination is governed by the law of armed conflict, and the focus is on the issue of treachery. Since the law of armed conflict generally only regulates the conduct of hostilities (jus in bello) and not the taking of arms itself (jus ad bellum), the validity of the initial resort to force does not affect the analysis.”

M. N. Schmitt, “State-Sponsored Assassination in International and Domestic Law”, 17 Yale J. Int’l L. (1992) 609, 675.

199.
As explained, the State’s position is that an armed conflict exists in the present case. However, as stated, even in the scenario of the war against terrorism not being within the bounds of an “armed conflict”, the State may act according to the principle of self-defense in its narrow sense, and attack terrorists operating against the State or planning terror activity against the State.

Even in such a case, the State must conform to all the prohibitions and conditions provided in the law of warfare. Furthermore, in those situations in which the right of self-defense is the sole source of authority for the exercise of force (for example, where there is no situation of “armed conflict”), the State must also, in addition to the requirements of the aforesaid law of warfare, meet additional conditions forming the basis of the right of self-defense in its narrow meaning. The two additional conditions pertinent to the present case are those of “necessity” and “proportionality”.

In the words of Zengel:

“There is, however, a countervailing principle that applies to any lawful use of defensive force -  that is, it should be applied only when necessary and its magnitude should be proportionate to the task at hand.”


P. Zengel, “Assassination and the Law of Armed Conflict”, 134 Mil. L. Rev. (1991) 123, 148.

And see also in this context:

Schachter, International Law in Theory and Practice (Dordrecht), 1991, 152-155.

M. N. Schmitt, “State-Sponsored Assassination in International and Domestic Law”, 17 Yale J. Int’l L. (1992) 609, 640-641.

200.
In the present case, the State’s activities also effectively meet these conditions of “necessity” and “proportionality”, because, as already explained in brief in our first Response to the Petition, the security forces were given strict guidelines in which the principle was explained and made clear that using the means of targeted killing would only be possible as an extraordinary measure, where there was an urgent and definite military necessity (thereby satisfying the condition of “necessity”) and only where there was no other less severe way of achieving the objective, and only then, when all possible steps had been taken to prevent any harm to innocent individuals (thereby satisfying the condition of “proportionality”). The security forces are well aware of the need to meet these stringent guidelines, in view of the fact that human lives are involved.
In this context, we wish to further emphasize that as we already notified in our first Response to the Petition, within the framework of these stringent guidelines it was determined that where there are other realistic alternatives to the action, such as arrests, these alternatives should be implemented. For example, sometimes missions are initiated to arrest dangerous terrorists, even into Area A, although there is sometimes a real risk to the lives of soldiers. However, such arrests are not always within the bounds of a “realistic alternative” and so it is not always possible to implement such alternative.

We should also note that the said method of action constitutes a proportionate response to the gravest of threats facing the State of Israel as a result of Palestinian terror, in general, and from those terrorists against whom the said method of action is carried out, in particular.

Accordingly, the Respondents’ position is that a targeted attack against identified terrorists directly involved in serious terrorist activities (either in the carrying out of such attacks or in their planning or dispatch), where this attack is implemented by the security forces of Israel, is absolutely legitimate and legal, even if examined according to the principles applying to actions in self-defense.
Many writers who have studied this issue have reached this conclusion, both in principle and with respect to the specific policy of Israel. In this context it should be emphasized that in light of the fact that most of the writing in this context precedes the events of September 11th, 2001 in the United States, many of the authors made reference to the present issue within the legal framework of the “law of self-defense”, and not within the legal framework of the “law of armed conflict”, which is relevant to the present case, as explained above.

201.
In this regard, the scholar Schmitt determined:

“Specifically targeting individuals in self-defense is not legally controversial”.

M. N. Schmitt, “State-Sponsored Assassination in International and Domestic Law”, 17 Yale J. Int’l L. (1992) 609, 646.

And the scholar Pickard determined:

“…compelling arguments can be made that the timely and proportionate use of force directed at specific individual terrorists by a government may meet the legal threshold for justifiable self-defense under international law.”

D. Pickard, “Legalizing Assassination? Terrorism, the Central Intelligence Agency, and International Law”, 30 Ga. J. Int’l & Comp. L. 1, 21.

We shall also refer to the article of the scholar Jackson, who deals with the legality of attacking terrorists. In her article the author referred to the possibility of a direct attack on specific terrorists within an act of “self-defense” (in its narrow sense) as analogous to “assassination”, but in her opinion, as explained in the Section on this issue, the above act is not always prohibited and is sometimes legal, where certain conditions are satisfied. These certain conditions were defined by her as follows:

“…the use of assassination as a measure of self-defense should be subject to some limitations. First, states must ensure that only persons who pose a threat are subject to assassination. Second, the use of assassination must comply with the Caroline Doctrine requirements of proportionality and necessity. Third, the state’s evidence must indicate beyond a reasonable doubt that a destructive attack against the state is planned or being planned. Finally, the state must determine that the assassination would prevent the attack and would result in less harm to civilians. If these guidelines are followed, assassination can be used as a law enforcement mechanism to prevent devastating attacks.’

See Jackson’s article, in the text in the main body of the article between footnotes 142 and 147:

J. M. Jackson, “The Legality of Assassination of Independent Terrorist Leaders: An Examination of National and International Implications”, 24 N. C. J. Int’l L. & Com. Reg. 669.

As explained above, the guidelines to the security forces also meet these stringent conditions, which obviously do not fully apply in the midst of an armed conflict.
We should further mention that Jackson concludes in the final line of her article with the following words:

“Thus, assassination must be an accepted solution for the terrorist plague.”

Professor Beres also reaches a similar conclusion in his article, in which he also refers to the term assassination in the manner in which Jackson refers to it. He states as follows:

“Regarding the current inquiry, this suggests that assassination will remain disagreeable even in the best of all possible worlds, but that it probably amounts to a necessary expedient of international law in a world that remains distressingly imperfect. While the international community should certainly not embrace it with enthusiasm, assassination, as a form of anticipatory self-defense and law enforcement, may sometimes offer the best available remedy to aggression and terrorism in world law.”

L. Beres, “The Permissibility of State-Sponsored Assassination During Peace and War”, 5 Temple Int’l & Comp. L. J. 1991, 231, 249.

202.
Referring specifically to the State of Israel’s policy mentioned in the present Petition, in the context of the right of self-defense, Kendall concludes by saying:

“Targeted killings are justified on the grounds of self-defense – they are a means to prevent in-progress and future terrorist attacks that will kill Israeli civilians.”

J. N. Kendall, “Recent Development: Israeli Counter-Terrorism: “Targeted Killings” Under International Law”, 80 N. C. L. Rev. 1069, 1078.

203.
We can conclude this Section by stating that the State of Israel is clearly acting lawfully in compliance with all the principles applying to an act in self-defense, within its accepted meaning in international law. In any event, we reiterate that the contents of this Section were presented beyond what is required, because the law of “armed conflict” of international law plainly applies in the present case, clearly allowing for the attack of identified terrorists involved in the commission of terrorist attacks.

Conclusion
204.
We may conclude from the aforesaid that combat activity of security forces, targeted against terrorists and those dispatching terrorists, is regulated both under Israeli law and under the provisions of international law, in the customary rules on the law of warfare in international law.

The Respondents wish to clarify that the security forces are instructed to strictly follow the said customary laws of warfare generally during operational activity, and particularly when carrying out the specific method of combat referred to in the present Petition.

Hence, and in light of the above, it is clear that the method of action undertaken by the security forces is not contrary to the provisions of law relating to this issue, and in fact the contrary is true – it is compatible with them.

205.
Professor David, whose article we referred to above, analyzed in detail Israel’s policy referred to in the present Petition and reached a clear conclusion according to which:

“The policy of targeted killing is fully consistent with Jewish and Israeli law, and is in accordance with most interpretations of international law as well.

…

targeted killing stands out as a measured response to a horrific threat…For a dangerous region in an imperfect world, the policy of targeted killing must remain a necessary evil.”

S. R. David, “Fatal Choices: Israel’s Policy of Targeted Killing”, Mideast Security and Policy Studies No. 51 (2002) p. 14-22.

As stated above, Kendall also reached a similar conclusion, in his analysis of the policy of the State of Israel.

206.
Israel is currently in the midst of a state of warfare against deadly terrorist organizations which fail to distinguish between legal and illegal targets, legal and illegal measures, or legal and illegal methods. Although the actions of Israel and the security forces are accompanied by ongoing legal counsel and undergo scrutiny (as in the present case) by the courts according to norms of Israeli and international law, on the Palestinian side they have no law and no judges, no legal counsel and no legal enforcement.

207.
An IDF soldier carrying out combat activity, risking life and limb, is well aware that any significant deviation from the binding rules puts him personally at risk of disciplinary, command or (in serious cases) criminal proceedings. On the other hand, a Palestinian terrorist who attacks Israeli civilians – men, women and children – by perfidy, is well aware that the more he succeeds in killing and slaughtering, the more praise and greater honor he will receive from the terrorist organizations and from broad sections of Palestinian society. This will be so despite the fact that he attacks illegitimate targets using illegal methods.

There is therefore a factual, legal and moral asymmetry. This is the nature of the conflict, and this is one of the main challenges with which the defense establishment has to contend in the fierce combat that has characterized the last two years.

Despite the said asymmetry, the Respondents are obliged to continue to act only in compliance with the legal and moral imperatives guiding them at all times. Equally, the Respondents are bound to continue to do everything possible to defend the State of Israel and its inhabitants. This is their right and their duty.

208.
These are therefore our responses to the questions that were posed. The State’s position, according to the above, is that the acts referred to in the Petition were absolutely legal, and the performing of such acts conforms with both internal law and customary international law.

Our position is that the Petition should therefore be dismissed not only on the threshold, but also on the merits of the matter.

Today, 30 Shevat, 5763

February 2, ‏2003
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�  [An English translation of this Judgment may be found at 38 I.L.M. 1471 (1999)]





